
Continued September 17,2003 

Ron Bernasconi submitted a letter to Council (filed). He believed it was important that 
the process for seeking an additional opinion be open, unbiased, and incorporate 
suggestions from the public. In addition, it should require written disclosures of 
conflicts of interest or relationships with any of the parties that have a stake in the 
litigation, as well as their qualifications in environmental law and public finance. He 
suggested that a steering committee be formed consisting of Mayor Hitchcock, 
Council Member Hansen, and Judge Baysinger or Seibly to select three or four firms 
to interview. Candidates should be provided with the following information to review 
in advance of the interview: 
D The complaint; 
D All counterclaims and cross claims; 
D The 9Ih Circuit Fireman's Fund decision; 
F The four financing agreements; 
F Professional services contract with Envision Law: 
D The Public Financial Management (PFM) report; 
D The Cooperative Agreement; 
D All of Judge Damrell's written decisions; 
D The July 11, 2003 and September 19, 2003, transcripts of the hearings before 

Judge Damrell; 
F The 3" Amended Scheduling Order; and 
D All relevant City Council minutes including August 6, 2003, and the transmittal to 

the City Council from Ron Bernasconi for Citizens for Open, Honest and Effective 
Government dated August 4, 2003 (filed). 

Mr. Bernasconi recommended that the additional opinion also give the Council 
guidance as to the propriety of the conduct of the City Attorney and outside counsel's 
handling of the case, e.g. not forwarding offers of settlement, notices of hearings, and 
copies of rulings to the City Council. In addition, the opinion should determine 
whether the City has recourse for malpractice against outside counsel or others 
acting as deputy city attorney because they have been given some type of qualified 
immunity. 

Referencing Mr. Bernasconi's letter, Mayor Pro Tempore Howard asked how he 
came to the conclusion '?hat the Council appears ready to approve the selection of a 
law firm to provide a second legal opinion." 

Mr. Bernasconi explained that he drew the conclusion from comments made by 
Council Members Beckman and Hansen and Mayor Hitchcock during meetings and in 
newspaper articles. 

Mayor Pro Tempore Howard expressed concern that information and opinions were 
being discussed in the newspaper before Council had an opportunity to address them 
at its regular meetings. She asked Mr. Bernasconi if he had ever stated he would 
petition for a recall if Council did not consider removing the City Attorney. 

Mr. Bernasconi replied that Council had adequate grounds for at least a reevaluation 
of the City Attorney. He expressed his opinion that recalls are generally a waste of 
taxpayers' money and added that he believed the next election would solve problems 
in terms of those who have not shown a willingness to keep a critical eye on the City 
Attorney. 

In response to Council Member Hansen, City Attorney Hays stated that typically when 
another legal opinion is sought on an issue it is done at the outset, not long after the 
process has begun. He recalled that the financing was taken to San Joaquin 
Superior Court and Judge Cruikshank provided an opinion on its validity, which he 
believed constituted a second opinion. 
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Continued September 17,2003 

Council Member Hansen noted that it had been stated that the financing would triple 
what it is now and then triple again in a certain period of time. He asked Mr. Hays if 
that were true and if there are safeguards for the City to prevent that from happening. 
Mr. Hays indicated that he would have to review the document before providing an 
answer. 

In response to questions posed by Council Member Hansen, Mr. Hays stated that 
Lehman Brothers can look only to recoveries that are made in the litigation. The 
financing document clearly states that there are no City revenues at risk. He reported 
that it took Lehman Brothers nearly two years to arrive at the conclusion that it would 
be able to finance the program and look only to program receipts for payment and he 
believed that this constituted a second opinion. Mr. Hays stated that he first met 
attorney Michael Donovan on July 2, 1996, at a meeting that the City Manager had 
arranged. Mr. Hays reported that he was hired by the City of Lodi in October 1995. 
His first record of having any involvement in this case was on January 17, 1996, when 
he spoke with Mike Brady who was outside counsel for the City dealing with the 
PCWCE contamination issue. Originally the City had two choices: 1) either have a 
program where it would pay out of its water fund to clean up the contamination, or 
2) the current environmental abatement program. When the options were presented 
to Council, Mr. Donovan provided information about environmental procedures and 
insurance law, and Mr. Hays spoke about utilizing the nuisance provisions of 
California law. In reference to settlement offers, Mr. Hays explained that parameters 
were established and he had received direction that Council did not want to see offers 
that did not meet those parameters. The offers had to have several components to 
them, including that it had to be in a dollar amount that represented the particular 
Potentially Responsible Party’s judged level of fault in the matter, and it had to 
address a recovery of the City‘s response costs. Mr. Hays could not remember any 
“solid offers” that met those parameters. The only insurance settlement 
accomplished was with Wausau Insurance, which dealt with one of the many entities 
involved at the Holtz Rubber Company site, and the defunct corporation called 
Rantron. 

Council Member Hansen clarified that he would like another opinion about the 
financial agreement and whether or not it was as “iron clad” as it had been presented 
in terms of protection for the City. In addition, he would like consideration given to the 
two original strategies considered by Council and a determination made of whether 
the City is on the right track. 

Council Member Beckman recommended that a professional opinion be obtained on 
the financial ramifications of the following scenarios: 
9 What would happen if the City settled the case now; 
9 What would happen if the City were to settle with some of the defendants and not 

others; 
D What would happen if the City went all the way and won: and 
D What would happen if the City went all the way and lost. 

Council Member Beckman stated that he would like clarification on whether the City 
has liability, whether it wins or loses the case. 

Mr. Hays pointed out that no opinion has yet been rendered on those questions, even 
by the City‘s current legal staff, to which Council Member Beckman replied that he 
would like a response from them. 

Council Member Hansen clarified that he would like the firm that provides the 
additional opinion to determine whether there were more than two strategies originally 
available to Council and to evaluate the current strategy in terms of case law and 
decisions that have been made. 
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Continued September 17,2003 

Mayor Pro Tempore Howard favored having more frequent closed sessions on this 
topic to allow Council an opportunity to ask these types of questions and receive 
answers from legal staff. Ms. Howard had found that each time she had an 
opportunity to receive information and status reports from staff, it broadened her 
understanding, and made her more confident that the City was headed in the right 
direction. She cautioned that timing was important at this juncture because the trial is 
scheduled for December and two items are in the appeal stage at the 9Ih Circuit 
Court. The outcome of the appeals will direct the future of the case, and she 
preferred that more information be gathered by Council prior to making a decision to 
pursue another opinion. 

Mayor Hitchcock expressed concern that the settlement strategy is impacted by the 
financing agreement, and differing interpretations have been rendered by MI. Hays 
and Mr. Donovan about this. In reference to Mr. Hansen's inquiry about the tripling of 
the financing amount, Ms. Hitchcock explained that it is called the "rule of 72," which 
means that any debt is going to double every four years if the interest rate is 25%. 
She was opposed to Ms. Howard's suggestion of waiting for the appeal decisions and 
pointed out that if the City lost them, it would appeal those decisions, and during this 
time financing costs would continue to grow. Ms. Hitchcock recalled Mr. Hays saying 
that the City could get out of the current arrangement at any time; however, she did 
not believe it was an accurate statement. 

In reply to Mayor Hitchcock, Mr. Flynn pointed out that there are three appointees who 
work for the City Council. He is responsible for most of the administrative functions, 
while Mr. Hays provides Council with legal advice. Most of the direction involved in 
this case has gone from the City Council to the City Attorney. He recalled that 
Mr. Donovan came to him with a proposal, which he referred to the City Attorney, and 
Mr. Hays brought the case to the City Council. Mr. Flynn stated that he made it very 
clear when the financing issue came up, that in no case, would he agree to it if any 
City funds were put in jeopardy. He was assured by the attorneys that that was the 
case, and has an agreement that states that the City is not liable for the costs. 
Mr. Flynn acknowledged that the City's financial advisor, Alex Burnett, reviewed the 
financing agreement and provided opinions and cautionary statements, which raised 
some questions. He commented that once a major investment is made it is very hard 
to walk away from it and recognize that a mistake was made. In reference to 
obtaining another opinion, Mr. Flynn stated that if it would reassure the public and 
Council, he would recommend and support it. 

Council Member Beckman spoke in opposition to getting an evaluation of the City's 
current strategy, as the value of it would be questionable. He was, however, in favor 
of obtaining information on other possibilities and choices that are available. He 
preferred that the focus be on the financial situation and other options. Mr. Beckman 
noted that before he could entertain the idea of leaving the current strategy, he 
needed to know how much it would cost. 

In response to Council Member Hansen, Mr. Hays drew an analogy to a baseball 
game and stated that if a person lives and dies by each inning they are not keeping 
their eye on the end game. He stated that whatever firm is selected to provide 
another opinion needs to understand the "end game" and advise Council on whether 
it has an opportunity to be reached. Mr. Hays reported that the financial agreement 
was looked at as a venture capital transaction because there was no collateral 
associated with the program other than program receipts. He recalled that in 1999- 
2000 the venture capital interest rate was in the 40% to 45% range. The financing 
transaction is not a fixed rate; it is London Interbank Offered Rate (LIBOR) plus 5%, 
which is in the 20% to 30% range. He explained that it was a taxable transaction 
from the standpoint of the investor. 
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R O N  & Y O L A N D A  B E R N A S C O N I  

Wednesday, September 17,2003 
Lodi City Council 
C / O  Lodi City Clerk 
P.O. Box 3006 
LO& CA 95241-1910 

I~Ionorabk Council Members: 

Now that the Council appears ready to approve the selection of a law firm to provide a second legal opinion, it is 
important that the selection process be open, unbiased and incorporate suggestions from the public who ultimately pay 
the water bills and taxes. 

Such a process should require written disclosures of conflicts or relationships with any of the parties that have a stake in 
the litigation as well as their qualifications in environmental law and public fmance. 

To expedite the process and avoid violations of the Brown Act, a Steering Committee could be formed with the two 
Council members who first acknowledged the need for a second opinion e tchcock  and Hansen), whch would be 
headed by Judge Raysinger or Judge Seibly. 

A small Steering Committee could mow quickly review the required disclosures and resumes and then select three or 
four of the best candidates to be interviewed by the Steering Committee. 

The Candidates should be provided a package of material to review in advance of the interviews, which includes: 

1. 
2. 
3. 
4. 
5. 
6. 
7. 
8. 
9. 
10 
11 

The complaint, 
All counterdaims and cross claims 
The Ninth Circuit Fireman's Fund Decision 
The financing agreements (there are 4 that make up the financing) 
The professional services contract with Envision 
The PFM report and the summary prepared by staff for the Council when the financing was adopted 
The Cooperative Agreement 
All ofJudge Damrell's written decisions 
The July 11,2003 and September 19,2003 transcripts of the hearings before Damrell 
The 3rd Amended Scheduling Order 
All relevant City Counul minutes, including those from the August 6 censure meeting with a copy of my 
August 6,2003 Transmittal to the Council, which I hereby submit to the City Clerk to be part of the record. 

Then, the Steering Committee could interview and winnow down the candidates to make a recommendation, which 
would be approved by the entire Council. 

The second legal opinion should also rcview the litigation to date and make recommendations on how to proceed 
forward, gjvin. consideration as to how the Lehman finanunp and arrang ements with Envision may impact the Ciq 
financially. 

Since last months attempt to censure the Mayor raised many questions regarding our attorneys' handling of this case, 
the second opinion should also address the propriety of our Attorneys' failure to provide the Council with a settlement 
offer, ruling and notice of hearing. 

Finally, the opinion should consider whether the status of Envision's Attorneys as assistant city attorneys precludes the 
City from prosecuting malpractice claims against their errors and omissions insurance to recapture the millions in 
interest expense, which our attorneys tdd us we could recover. 

Thank you for your consideration 

Smcerely, 

3019 Oak Knoll Way 

, .. - 
Ron & Yolanda R e d o n i  

bl! Way 
Lo&. California 95242 



TRAMSMITTAL T O  THE LODI CITY COUNCIL ',- 

TO: IDD1 CITY CC)LINCIL 

FROM: 

SUBJECT: 

RON RERNASCONI FOR CITILENS FOR OPEN, IIONEST AND EFFECTIVE GOVERNMENT 

CENSURE OF MAYOR IIITCIICOCK & LODI'S PCE / TCE LITIGATION STRA'IBGY A N D  FINANCING 

DATE x/4/2003 

Honorable Lodi City Council Members: 

In an effort to provide sufficient background to enable our newer Council members make a well-informed policy 
decision relative to the proposed Censure of Mayor Hitchcock and enable the Council to proceed more efficiently and 
effectively in its litigation to cleanup Lodi's ground water we have compiled and extracted the attached documentation, 

September 26,1999 (TAB 1) "Lodi Battling Insurers Over Pollution Cleanup" the Sacramento Bee reported, 

"Lodi is not unlike many other California communities that have had their drinking water threatened by these 
subterranean plumes of PCE and TCE - "probable" cancer-causing chemicals in the view of public health officials. 
But no other community bas gone as far as Mi in trying to keep the city, its residents and the local 
businesses that generated the pollution ftom having to pay a dime toward the cleanup.. ." 

"This city is a very business-friendly town. It will do just about anything it can to accommodate them," said 
Randall Hays, the city attorney. And that is where high-priced Bay Area attorney Michael C. Donovan comes 
in. Lodi hired Donovan about three years ago at the toptier rate of $415 an hour. 

Since then, the city has invested nearly $8 million in legal and consulting fees. It's all part of a novel strategy 
crafted lar& bv Donovan to go directly after insurance assets of the small businesses on the contaminated 
properties while leaving the owners financially unscathed. 

For its money, Lodi has secured one settlement - $1 million from Employers Insurance of Wausau on behalf of a 
defunct Lo& manufacturer.. . But the city is not close to turning its first spade of solvent-saturated dirt in the cleanup; 
it has yet to produce a work plan acceptable to state environmental officials who oversee contaminated sites. 

Lodi has successfdy fought to become the fust city in California to take charge of a major environmental restoration 
project, a job that has been the purview of state or federal environmental regulators. The city negotiated a deal with the 
state Department of Toxic Substances Control that gave it authority to devise its own strategy for cleanup and 
enforcement, subject to certain requirements and deadlines. The state also agreed not to go after the city for 
contamination that could be attributed to leaks in its sewer system. 

The City Council adopted an unusual. Donovan-crafted law WRLO] giving itself broad authority to compel 
fmancial information from insurers and impose c-al sanctions and heavy fines for refusal to comply. City officials 
up and down California are watching Lo& blaze the trail to see ait's one to follow. 

Insurance companies so far have managed in court to keep Lodi's enforcement orders and subpoenas at bay. In the case 
before the federal appellate court, Fireman's Fund Insurance Co. and other insurers argue that the potent portions of 
the h d i  ordinance are pre-empted by the federal Superfund law, which establishes liability for environmental cleanups. 

In the state courts, the 3rd Dismct Court of Appeal recently ruled that Lodi could not assert its legislative powers under 
the California Constitution to subpoena policy information from insurers - in this case, Connecticut Indemnity Co. - as 
it would violate companies' privacy nghts. Lcdi is appealing the case to the state Supreme Court. 

The city also is appealing a ruhg  by a Superior Court judge who not only quashed a similar effort to compel 
information from USP&G COT. but ordered the a t v  to pay the insurance holdine company $50.000 for its l e d  costs. 

Donovan has 20 years' experience representing other states in environmental cleanups. But that experience comes at 
prices seldom seen in accounts receivable at Mi City Hall. Two years and nine months after hiring Donovan, 
Lodi's expenditures for legal and technical help have mounted to more than $5.3 million, with another $2.4 million due. 

Donovan and Hays express no doubt that the city will more than recover all expenses incurred. The wav the 
laws are desiened. we can't lose," Hays said. 
Lebman Brothers, a global investment bank apparently believes the city has a good shot at collecting big money. The 
company plans to give the city $16 million to extend its legal battle while expecting to recover as much as $20 million, 
including interest, from judgments or settlements against insurance companies. Donovan's firm would get 20 percent of 
the insurance money collected on top of the $65,000 it charges monthly for its services. 

"When you get the hacking of Wall Street, you have a case," Mayor Keith Land said. 



But some wonder whether the only cleaning up in Lodi will be by lawyers and consultants. 

SkeDtics include two newcomers to the Lodi City Council - Alan Nakanishi and Susan Hitchcock They 
would like to have seen more money going sooner toward restoring the water supplies or at least containing 
the spread of the industrial solvents. But they believe it‘s too late to reverse the course set bv incumbents in 
late 1996. “It’s very difficult to stop the train ftom mine  forward.“ Nakanishi said. 

December 21,1999 (TAB 2) Public Financial Management issues its “final report to outline certain factors that the 
City of Lodi might want to considet in regard to the Environmental Public Nuisance Abatement Program,” which 
stated, ‘The City will need to reach its own conclusions in regard to the risks and the appropriateness of the 
strategy and Program from a financial. leml and policy perspective.” 

Yet, Judge Damrell’s June 27,2003 mhng (TAB 3) was a stinging rebuke of the City’s strategy from a policy petspective 
when it stated at Page 10, 

“SOUad D ublic policv runs coun ter to Lehman’s claim of privileg. The business transaction between 
Lehman and Lodi to hrnd environmental titietion for orofit could undermine the efficient and effective 
remediation because the investment bank does not seek to remediate, instead, it seeks to recover its 
investment and make an extraordinary profit. To the extent Lehman’s financial arrangement with Lodi 
conflict with the goal of cleaning up environmental contamination, sound public aolicp counsels against 
encouraging such arra- ents.” 

The PFM Report Page 1 states, “It is our understanding that the City estimates that the proceedings will take 
approximately four years and will cost approximately $15 million. In order to fund t h i s  effort the City is considering 
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a non-recourse loan of approximately $16 million.. ...This loan will have a commitment fee of $3kO.OOO and 
will pav interest based on LIBOR plus 20%.” 

The PFM report on Page 2 states, “The entire strategy is predicated on the City‘s ability to win its legal 
proceedings. If the City is unable to prevail in any case, it will not be able to meet its’ policy objectives of cleaning 
up the groundwater and will have intloduced a strategy that may be questioned or challenged.” 

According to the PEM Report Page 2-3, Lehman has, “a first lien on Program Receipts.. . Program Receipts consist 
of ail proceeds and recoveries.. . regardless of how such recoveries may be characterized, earmarked or allocated in 
any judgment, award, settlement.. .” and “. . . the City‘s acceptance of non-cash settlements will trigger 

prepayment of COPS out of the City’s own funds with the Accreted Value equivalent to the dollar value of the 
non-cash settlement.” 

l k s  is inconsistent with the Report’s recommendation on Page 3 that, 
“It is important that any Program Receipts for fees, interest and expenses on the loan are separate and apart 
from recoveries for environmental remediation. This consideration is important particularly from a policy 
perspective because the obiective of the City is clearly to fund the clean-up. and the City would not want 
any situation where the loan structure somehow inhibited the funds that would otherwise be available 
for such a clean-uD.” 

“This dynamic is further worth noting because under a situation where there was a limited amount of 
settlement proceeds for some unforeseen reason, the City and the loan holders could potentially have 
different interests. For example, there could be different incentives to settle since the loan holders would be 
paid first in this scenario. Furthermore, the City might be more limited in their abhty to settle because a 
judgment needs to he received that will be sufficient to cover the repayment of the loan as well as the Program” 

PFM Report Page 6, “In reviewing the results, it is cleat that the assumptions in regard to the underlying LIBOR 
rate can have a material effect on the size of the potential repayment. These results are provided below.” 

1.. -.-y‘. ,... _..I 

ite Requirement Difference 

Current LIROR 01/01/04 $ 30,629,366 $ 529,886 .: 
Max 1.1130R 01/01/04 $ 32,476,739 S 2,377,259 

“Another material consideration is the assumed term of the financing. The loan assumption is that 
settlement or judgment funds will be received within four vears.. . it is clear that any delav in receiving 
funds. for whatever reason. would significanttv effect the loan balance.” 

Now Staff and Envision Law are saying it will he another three years (2006) before they can even tell us the 
extent of the clean-up. At 23% the amount borrowed and compounded interest doubles every three years. 



PFM Report Page 7, “As the graph illustrates, the repayment requirement can grow as high as $147 million in 
ten years assuming LIBOR stays at average levels and as high as $188 million if LIBOR performs at its ten 
year highs.. .With the potential that the repayment requirement could get very large, it is increasingly important that 
the City is comfortable (i) that there can be no recourse under any circumstances to the City, (ii) that thexe is no hasis 
for the lender to challenge the City‘s compliance with the terms and conditions of the loan and (ii) that there is no 
circumstance whereby the funds available for clean-up would be limited by the sue of the loan” 

However, the Council never consider the issues contained in the December 21,1999 PFM report because Staff 
had already secured their approval to proceed more than 45 days earlier on November 3,1999. 

November 3,1999 (TAB 4) City of Lodi City Council Minutes indicate that City Attorney Hays stated on page 6, 

‘What is before the City Council is a recommendation to move forward with financing, which incorporates an 
elaborate budget developed to provide h d i n g  for our legal program as we have developed it ...” 

W Interest Accrued 
Principal Due 

Page 7 “Council Member Hitchcock expressed her concern with moving forward and asked for clarification 
regarding the documents provided.” 
“City Attorney Hays reminded Council that certain contents and strateoiea with the documents are 
confidential and must remain so for the success of the proiect.. .” 
“Council Member Pennino voiced his concern in retaining the confidentiality of these documents and 
the CiWs stratepies, - . . .” 
Council Member “Nakanishi fully supports this program and would like to see the Council move forward.” 
Mayor Land stated, “at this h e  we have few options left.” 
Mayor Pro Tempore Mann said, “that while he cannot recite all the details, he relies on the City Manager, 
City Attorney and the professionals they have consulted regarding this proposal.. .” 

And the City Council, on motion of Mann, Land second, adopted Resolution No. 99-180 by the following vote: 

Ayes: 
Noes: Council Member - Hitchcock 

Council Members - Mann, N&anish_l, Pennino and Land (Mayor) 

By a 4 to 1 vote the Council approved borrowing $16 million at LIBOR plus 20% plus a $3,250,000 commitment fee, 
which equals 22 points ($3,250,000/Sl5,000,000). T h e  only thing more overpriced than our attorneys was our financing, 
which has narrowed our legal options as it consumes the funds that woul d othenvi se be available for clean up. 



Its important to note that this was a handng document, which did not provide any legal advice or strategies. 
Unfortunately, Council member Hitchcock‘s questions regarding the Lhman Loan were sidestepped by false claims 
that the “documents are confidential and must remain so for the success of the project.. .” 
However, a review of the Ruling attached at (Tab 3) Page 7 makes it clear that these documents were not confidential. 

‘The communication between Lehman and Lodi were made in furtherance of their business deal that funds this 
liugation. A review of these communications does not reveal any indicia of legal advice or representation 
or an attorney-client relationship.” 

October 17, ZOOl, City Council Minutes (TAB 5) Page 8-9 indicate that questions about the lawsuit’s financing 
straregy were once again sidestepped by claiming they were confidential. 
City Attorney Hays’ Council Communication entitled Review of PCE/TCE Financing (TAB 6) stated, 

“The City Council at its regulat meeting of November 3,1999.. .put into place monies upon which the City 
could draw to continue activities relative to the City’s enforcement activities involving PCE/TCE groundwater 
and soil contamination within the City of Lodi.” 

City Manager Flynn dishibuted a document, which was prepared in response to Ms. Hitchcock‘s request regarding how 
much money had been paid in interest on the amount of money that had already been drawn do wn... , 

In reply to Council Member Hitchcock, Account Manager Ruby Paiste reported that as of August 2001, $5.8 
d o n  has been spent out of the $9.2 million drawn. Discussions ensued regarding the practice of drawing large 
s u m s  of money.. ., while paying 23% interest on the s u m  for the period time pending its disbursement” 

Period Ending 
. U y 1  2000 

October1 2000 2 

Mayor Nakanishi “Details about the litbation cannot be discussed. as it could cause harm to the Citv’s case... 
Council bas been provided with infomation that is favorable. H e  asked for support toward completing the process.. .” 

O u a m  ling Payment Due: 
Balance m e  at Maturify 

L,LIIY,YYY L,LIIY,YYY ~ , ~ ~ ~ . 1 ] 0 0  2,250,000 

0 

% 
3 

4 

‘ LlBOR Risk loterest Accrued Compounded Loan Cumulative Enc 
* Rate Premrurn E X ~ W S Q  Interest Interest Draws Drawdown Bala 

*in nn,. * -Cn ”** qcn, 

,250,000 6 6310% 26 6310% 149.799 149.799 1,500,000 3,750,000 3,750,000 3,750.00 
January 1, 2001 3,750,000 5 1660% 25 1660% 235,931 385.731 1,500,000 5,250,000 5,250,000 5,250.00 

April 1, 2001 5,250,000 4.0340% 24.0340% 315,446 701,177 1,500,000 6,750,000 6,750,000 6.750.00 
July 1, 2001 6,750.000 3 2537% 23.2537% 392.406 1,093,583 1,093,583 1.125.000 7,875.000 8,968.583 8,968.58 

Oclober 1,2001 8.968.583 2.0650% 22.0650% 494.729 1.588.312 1,125,000 9,000,000 10,093,583 10.093.58 

3,534,859 

375,000 
4,718.916 250,000 

6,005,505 

7,367,419 

18.845.795 



April 2,2003 (TAB 7), the foundation of the City Attorneys' legal strategy begins to erode as the New- 
Sentinel reported in an article entitle, "Dry cleaner won't be fotced to investigate, clean up contamination on 
its own" 

"A federal Judge referring to it as "unusually protracted and costly litigation," ruled that a Lodi dry cleaning 
business will no longer be forced to investigate and clean up groundwater contamination on its own -- a move 
considered a victory over the city. 

In his ruling, the Judge cited the city of Lodi's "belated adm iseion" that the city is Dotentidy 
reswnsible for the contamination. 

The Judge went on to say that the city's strategies have "led to unproductive detours from the ultimate 
goal of dealing with the city's contaminated groundwater crisis." 

(TAB 8) That same day the Lodi News reported in an article entitled, Mayor, City Manager to attend hearing fot 
pollution case, 

"Lodi's mavor an d t h e c i t v m w  er have been asked -- actually nearh ordered -- to attend a mediation 
hearine regarding the citv's o n r o b  oollution lawsuit aeain st  local businesses. Judge Edward A. Infante 
called city officials last week and was "rather firm" about his request, City Manager Dixon Flpnn said. 

'When Infante called Mayor Hitchcok he told her that representatives from the city had not attended past 
mediation hearings, and attorneys hadn't even attended every time,. . . 

Hitchcock said, "As far as I know, he just wants to know that the council is aware of what's going on in 
mediation. He said a lot of money is being spent and no cleanup is being done, and that concerns hun," 

The news coverage made it apparent that the City Attorney and Councilman Land opposed the Mayor's attendance at 
mediation hearings from the start, 

"My question is, will the chief executive officers of the insurance companies be in attendance so they know 
what's going on!" 

'This question was echoed by City Attorney Randy Hays, but when he asked Infante about it, & 
judge called Hays an "obstructionist" 

June 26,2003 (TAB 9) the Record reported in an axticle entitled, Lodi mayor in councilman's sights 

"Hitchcock, the leading vote-getter in the 2002 election, said she m e e k  to1 d Infante aftet the h e a r n  ' - th at the 
Citv Co uncil hadn't been shown a DWDOS ed settlement offer ftom a downtown prowtty owner." 

"I lays said he didn't ask the council to consider the offer, because it wasn't acceptable based on parameters -- 
including recovery of legal fees -- the City Council established in 1997, one year before I-Iitchcock's election." 

The voters rejected two members of the 1997 Council because they rubberstamped Staffs recommendations wtule 
Mayor I Iitchcock was the leading vote getter in the 2002 election because she is a watchdog not a lapdog. 

Moreover, thc decisions of the 1997 Council do not supersede you authority and a lot has changed since 1997. ' f i e  
City has lost 45 out of 50 rulings and a Federal Judge has ruled that the City is potentially responsible for the 
contamination and that the city's strategies have "led to unproductive detours from the ultimate goal of 
dealing with the city'fi contaminated groundwater crisis." 

We have spent almost $21 million dollars on an ill-conceived legal strategy. We have borrowed another $5 million from 
the water fund. We will have to pay Lehman another $2,250,000 upon termination of the Iinancing and ow Attorney 
will get 20% of our recoveries. This means we unll have to secure $30 rmllion-dollar judgment before we can put the 
first dollar in the ground to clean up OUT water. 

July 2,2003 (TAB 3) This Council met in closed session regarding the City's ground water conramination lawsuit, yet 
the City Attorney failed to apprise the Council of a recent ruling by Federal Judge Damrell, which was a stinging rebuke 
of the City's strategy to iinance liwtion for profit when it stated on Page 10, 

"Here, sound public Dolicv runs counter to Lehmao's claim of pnvilepe. The business transaction between 
Lehman and Lodi to fund environmental litiuation for profit could undermine the efficient and effective 
remediation because the investment bank does not seek to remediate, instead, it seeks to recover its 
investment and make an extraordinary profit. To the extent Lehman's financial m n g  ement with Lo& 
conflict with the mal of cleanine uu environmental contamina tion. sound public D O ~ ~ C V  counsels a m i n s  t 
sncoura% such arranpements." 



The Transcripts of Proceedings on July 11,2003 yielded useful insight into the mindset of Judge Damrell. It’s clear that 
he is supporting the two State agenaes (Department of Toxic Substance Control (DTSC) and the State Water 
Resources Board a3 they move to settle with litigants for clean-up, leaving the City holding the Lehman bag, which 
makes it clear why the City’s Attorneys and Staff tried to keep the Mayor from attending proceedings. 

July 11.2003 Transcripts of Pre-Trial Pmceedines (TAB 10) 
Page 10 Judge Damrell: I don’t know if the city is going to respond to this, but I want to get my thoughts out on this. 
This has been a very expensive piece of litigation. I’ve heard argument of counsel and d o n s  and miUions of dollars 
and it -if there is poine to be a full remediation of the site under the lead of the DTSC. then what role -why 
does the city want to spend more monev to Pet iniunctive relief when the state bas gone ahead and basically 
assumed that role in place of the city? 

Page 11 Judge Damrell: Why don’t you talk to DTSC about that? It seems to me they have the resources. the 
exuertise. tbev are takinnP the role of - obviouslv thev are doing what they are doing because the city has not 
been able to assume its lead lgencv role sufficiendv or adeauatelv. and that‘s whv tbev are doiw what they 
are doing. That’s why they said in their declaration why wouldn’t this be an opportunity for the city instead of 
spending more money, here you have the state doing exactly what should be done, and I don’t know what it‘s 
going to cost the city, its seems to be less expensive to spend money than the city continuing its enforcement. 
It strikes me as beinp redundant and hiehlv exaensive and unnecessary. 

Page 15-16 Judge Damrell: If it fails to do its job, we’ll take that up, but it seems to me that for the city to expend 
more fund, to file more motions for injunctions and deal with these issues, that may be fine for scholars to 
discuss. hut is not POW to advance the clean UD of the site. That is a waste of my resources and a waste of 
the citv‘s resources and a waste of the Defendant‘s resources... 

Page 16 Judge Damrell: Why would you want to take the time of this Court to go though these motions for 
injunctive relief and seeking declarations for nuisance and - I  mean, the state is going forward to clean up the 
site, isn’t that what we are here for? Whv isn’t that foremost in your mind? It‘s going to save the city a lot of 
m, save you have a lot of the time, save me a lot of time and save the Defendants time and money.. . . . . 

Page 42-42 Judge Damrek Counsel, stop and think about this.. . You are t e h g  me the DTSC RAO just isn’t 
good enough for you and the City of Lo& you are min~ to soend more money, more time to seek more relief of 
some fyPe above and bevond what the state is a s k i e  Guild to do. Now. that seems to be a waste of time. 

Mr. Donavan: Your Honor - 
Judge Damrell: And a waste of the citv‘s money. 

It’s not a waste of time if you’re Mr. Donavan bilhg $415 per hour 18 hours per day or over $150,000 per month. 

Mayor Hitchcock was the only one to question the transaction between Lehman and Lodi to fund environmental 
litigation for profit. 

On November 3,1999 pAB 4) when the City Cound was asked by City Attorney Hays for permission to “move 
forward with hancing, which incorporates an elaborate budget to provide funding or ow legal program.. .” 

“Council Member Hitchcock expressed her concern with moving forward and asked for clarification 
regzuding the documents provided.” 
“City Attorney Hays reminded Council that the strategies with the documents are confidential and must 
remain so for the success of the project ...” 

the confidcntialitv of these documents and “Council Member Pennho voiced his concern in retvnrna 
the City‘s strategies, . . .” 
Mayor Land concluded, “at this time we have few options left.” 

. .  

A s  a result the City Council, on motion of Mann, Land second, approved borrowing $16 d o n  dollars at LTROR 
plus 20% by the followmg vote: 

Ayes: 
censure They were wrong then and they are wrong now.] 
Noes: Council Member - Hitchcock 

Council Members - Mann, Nakanishi Pennino andLand (Mayor) pf it’s true that they support the 

And now even after the Court has ruled that, “The business transaction between Lehman and Lo& to fund 
environmental litigation for profit could undermine the efficient and effective remediation.. .” as it rejected attempts to 
keep the dealings between Lehman and Lo& secret; some st i l l  refuse to acknowledge the Mayor’s wisdom and would 
rather scapegoat the Mayor than accept accountability for their roles in this debacle. 



Ow Citv Anornev has a historv of k e e a h  Citv Councils in the Dark lTAB 11); 

COUNCIL WAS KEPT IN DARK ABOUT BONDS 
Published December 22,1994 in the Reddmg Searchlight Newspaper 

‘Top Redding official8 knew for h e  months that insurance was missing on a $38 million turbine po-r 
project but withheld the information from the City Council to avoid jeopardizing the venture, according to a 
report released Wednesday by Interim City Manager Sam McMurry. 
McMuq said he, City Attorney Randy Hays and former City Manager Robert Christofferson knew in 
December 1993 that Santa Rosa developer MLP Energy had not acquired performance and payment bonds 
for the turbine power project on Clear Creek Road. 

Together with Elecaic Department Director Sam Lindley, thev opted not to tell the Cie  Council because 

Hays’ actions that resulted in his forced resignation evidence a serious lack of judgment, which put taxpayers at risk, 
Agam accordmg to the Red- Newspaper: 

the law would oblieate them to inform the council in public ... 

CITY OFFICIAL IN JEOPARDY OF LOSING JOB 
Published: October 20,1994 in the Redding Searchlight Newspaper 

‘The Redding City Council has questioned its attorney’s handlmg of several issues, includmg a turbine power project 
and a downtown toxic mess. 
City officials say problems with both projects could cost Redding more than $2 million. Hays was unavailable for 
wmment Wednesday 
“Most recently, council members questioned Hays’ judgment for approving a contract to buy contaminated land 
from Southern Pacific Transportation Co. without holding the railroad responsible for the pollution. 
RABA officials say the unexpected cleanup could cost the city more than $1 d o n .  Hays said last month the city 
could recover much of the money because it had no way of knowing the extent of the pollution. 
Earlier t h i s  year the council bypassed Hays and hired another attorney to fend off more than $20 d o n  in claims 
resulting from the city’s failure to acquire payment and performance bonds for its $38 million turbine power project 
on Clear Creek Road. 
City officials estimate that error could eventually cost the utility up to $1.3 million. Hays said he wasn’t responsible 
for making sure the bonds were in place. 
In 1990, Hays accepted blame for f a h g  to carry out City Council orders to lo& up the purchase of the 3,000-acre 
Hunt Ranch. 
The city planned to use the land to open a firing range, but it was purchased by someone else because Hayes did not 
open escrow. The city had spent $60,000 for environmental studies on the property.” 

STATE PROBES CITY OVER POWER PLANT 
Published: August 27,1994 in Reading Searchlight Newspaper 

The state’s probe could result in fines of up to $15,000 for the project developer and lesser penalties for the city 
official who approved the contract. 
The state attorney general’s office this week began investigating whether the city of Redding hired a 
developer know ‘no the comDanv mav not have had a state-reauired contractor‘s license. 

contracts to build $30 million Dower Dlants.” 

. .  
Lany Brandon, a supervisor with the licensing board. “You don’t see manv unlicensed contractors eemne m tQ 

LICENSING SNAFU MAY LIMIT SUIT ON PROJECT 
Published June 04,1994 in Redding Searchlight Newspaper 

‘‘Failing to check the credentials of a developer may have undermined the city of Redding’s ability to enforce a $38 
million contract for a power turbine project, a state licensing official said Friday. 
Tom Reemts, a deputy with the Contractors’ State Licensing Board office, said Santa Rosa developer MLP Energy 
failed to obtain a state contlsetor’s license before starting work in 1992 on the Clear Creek Road project 
As a result, “The citv would have no l e d  standiiw in court if they decided to sue,” “They‘ve got 
themselves in a bad spot and now the city has to decide how they are going to get out of it.“ 
Compounding these problems, city officials reported in April that MLP had failed to acquire performance and 
payment bonds -insurance policies used to prevent a work stoppage and pay any cla ims from a contractor.” 
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LODI BAITLING INSURERS OVER POLLUTION CLEANUP 

September 26, 1999 
Section: MAIN NEWS 
Page: A 1  

By 

LOD1--Since the 1940s, Lodi's underground water supply has been threatened 
by dry cleaning fluids and other industrial solvents that have trickled down from 
neighborhood businesses. The contamination, affecting 600 acres in Lodi, has 
knocked out four public wells since its discovery 10 years ago. Though there is 
no immediate health danger, the pollution continues to  spread into aquifers, the 
sole source of drinking water for this city of 58,000. 

Chris Bowman Bee Staff Writer 

Lodi is not unlike many other California communities that have had their 
drinkinq water threatened by these subterranean plumes of perchloroethvlene -~ ~~ ~~ -~ 

r- the 
view of public health officials. 

But no other community has gone as far as Lodi in trying to keep the city, its 
residents and the local businesses that qenerated the D o l l u t l o n v i n a  to  
pay a dime toward the cleanup, a multimillion-dollar lob e m d  to take at 
least 20 years. 

"This city is a very business-friendly town. It will do iust about anvthinq it can 
to accommodate them," said Randall Hays, the city attorney. 

And that is where high-priced Bay Area attorney Michael C. Dono van comes in. 
Lodi hired Donovan about three years aqo at the top-tier rate of $415 an hour. 

Since then, the city has invested nearly $8 million in leqal and consulting fees. 

It's all part of a novel strateqv craRed largely bv Donovan to  qo directlv after 
insurance assets of the small businesses on the contaminated properties while 
leaving the owners financially unscathed. 
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The citv has identified more than 40 businesses - ranaina fro m dn, cleaners to 
auto-repair garages and print shops - as parties "potentially responsible" for the 
nnliiition. 

For its money, Lodi has secured one settlement - $1 million from Employers 
Insurance of Wausau on behalf of a defunct Lodi manufacturer of silicone 
rubber. But the citv is not close to turnina its first spade of S n I V e n t - S a t l l r i l t P r l  
dirt in the cleanup; it has vet to produce a work plan acceptable to state 
environmental officials who oversee contaminated sites. - 
"It has deVelODed neither a solution to its contamination problem nor reliablv 
estimated the cost of doina so," the Amer icmsura  nce Association said last 
June in urging the 9th U.S. Circuit Court of Appeals to quash Lodi's enforcement 
orders against its member companies. "Instead it has devoted its avallable 
funds to a litiqatlon campaiqn desiqned t o  ev-n sibilitv tor anv 
cleanup costs." 

Lodi has successfully fought to become the first city in Califomla to take charge 
of a maior environmental restoration 
state or federal environmental regulators. The citv neaot iated a wlth t he 
state Department of Toxic Substances Control that aave it authority to devise 
its own strateqy for cleanup and enforcement, subiect to certain reauirements 

, and deadlines. The state also agreed not to go after the city for contamination 
that could be attributed to leaks in its sewer system. 

The City Council adopted an unusual, Donovan-crafted law giving itself broad 
authoritv to comDel financial information from insures and impose criminal 
sanctions and heavy fines for refusal to comply. 

. City officials up and down California are watching Lodi blaze the trail to see if 
it's one to follow. 

"If he (Donovan) is able to do it, and make i t  so the city comes clean without 
any loss in funds, that will be great," said Michael Brady, a Sacramento attorney 
who represents the city of Davis in its underground contamination cleanup. 

Named MERLO - Municipal Environmental Response and Liabillty Ordinance - the 
Lodi ordinance enacted in 1997 packs more punch than the dry red wine merlot 
whose grapes are grown in the region. 

"The city% powers are virtually unlimited and authorize Lodi to pursue insurers 
directly, even though such direct actions against insurers are Inconsistent with 
federal and state law," said Laura Kersey, an attorney with the insurance 
association. 

Insurance companies so far have manaqed in court to keep Lodl's enforcement 
orders and subpoenas at bay. 

In  the before t he federal ame Hate court, Fireman's_Fm Insurance Co. 
~~ 

~~ 

i ordinance are p re- and other insurers argue that the potent portions of the Lod 
empted by the federal Superfund law, which . .  fnr 

environmental cleanups. - 



In the state courts, the 3rd District Court of AD-t I o di 
could not assert its legislative powers under the Califprn ia Constitution to 
subpoena policy information from insurers - race. W c t  icut Indemnity 
Co. - as it would violate companies' privacy rights. Lodi is appealing the case to 
the state Supreme Court. 

ordered the city to pay the insurance holding company $50,000 for its legal 
costs. 

Despite the legal complications, Donovan said he has identified "probably more 
than $500 million" In insurance assets potentially available for the cleanup. His 
San Mate0 firm, Envision Law Group on Fashion Island Boulevard, specializes 
in "insurance archaeology" - uncovering layers of policy coverages and sorting 
out those that could be tapped for damages. 

The city paid $768 for one attorney's three nights' stay at the three-star Dinah's 
Garden Hotel in Palo Alto. It paid $3,931 to send Hays, the city attorney, and 
Donovan to meet in New York City last June with a prospective financial backer 
for the city's legal battles. That was air fare only. Donovan and company 
regularly fly between the Bay Area and Lodi with fares ranging from $300 to 
$700 per round trip. 

Two years and nine months after hiring Donovan, Lodi's expenditures for legal 
and technical help have mounted ~ to more than $5.3 million, with another $2.4 
million due. 

Donovan and Hays express no doubt that the city will more than recover all 
expenses incurred. It's just a matter of time, they say, before the insurance 
companies s topexing their muscles and start coming to the settlement table. 

Insurance companies generally are required by state laws to defend 
policyholders, at least in cases where they have been sued, which Lodi has yet 
to do. And under a recent change in state law, insurers must include the costs 
of investigating Contaminated sites as part of the duty to defend. 

I n  the case of Lodi's groundwater pollution, such an investigatlon Is expected to  
run in the tens of millions of dollars. Insurers looking at such high numbers 
outside their policy limits are inclined to settle. 

"The way the laws are designed, we can't lose," Hays said. 

Lehman Brothers, a global investment bank, apparently believes the city has a 
qood shot at collectinq biq money. The companv plans to qive the c itv $16 
million to e xtend its leaal battle while expectinq to recover as much as $20 
million, includinq interest. from iudaments or -re 

m a n i e s .  D S  
collected on top of the $65,000 it charaes monthly for its services. 

"When you get the backing of Wall Street, you have a case," Mavor Keith Land 
said. "Look out, insurance companies, you'd better line up." 

But some wonder whether the only cleaning up in Lodi will be by lawyers and 



consultants. 

Skeptics include two newcomers to the Lodi City Council - Alan Nakanishi, an 
eve suraeon. and Susan Hitchcock, a school administrator. They would like to 
have seen more money going sooner toward restorinq the water supplies or a t  
3 ri I believe it's too 

late to reverse the course set by incumbents in late 1996. 

"It's very difficult to stop the train from going forward," Nakanishi said. 

Most Lodi residents seem unaware of the exorbitant battle, said Nakanishi, who 
was elected to the City Council last fall. 

"It is the most important issue going on in Lodi, and most people don't know 
what is happening," Nakanishi said. "No one has even written to me about this." 
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All further references to "Rule" are to the Fedesitl 

Xulaa ef CiviL Procedure. 

UNITED STATXS ULSTRXCT COURT 

EASTERN DISTRICT OF CALLPOIUUA 

I 

-I-- 00000---- 

NO. CIV. S-00-2441 E'CD 3 F M  
ITY OF LOODI, 

P l a i n z i f f ,  
V. p&ORAND:IMJB"ID O R W 4  

& P INVESTMENTS, &, 
Defendants. 

---- 00000---- 

T h i s  matter is before the court on che rayuest for 

econuidrietion by non-party Lehman Brothers, Inc .  ("Lehman") 

inder Federal Rule of Civil Proceduxe 72' and Eastern D P s t r i C t  

,ocal Rule 72-303(c). J,ehmaa challenges the May 13, 2003 QrdCr 

)f t h e  Magistrare Judqe requiring Lekunan to produce certain 

Illeaedly pFivjLQged document$ pursuant to 4 motion to C O m p C ~  

?Iled by defendant Guild Cleaners, Inc. ("Guild"),  For t h e  

Leasons discussed balow, The M a g i ~ t r d t c  Judge's ordor of Nay 33, 

- - . . . . .. 
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003 is A F F T R M E D  nnd Lehhman's request i i a  DZh'IELl.z 

Pas- 

In l a t e  March 2003, defendant Guild served a subpoena isnund 

sut of L k  southern Distrlot of New Ybrk on Lehman aeeking 

Locwnent8 pertaining to plaintiff C i t y  of Lodi's f" tod i")  schene 

:or financing environmental prosecutions ot contaminated arcas 

t i th in  the C i t y .  (3S.s Ex. 8 .  to Ded. 05 Michelle C. Hunt ("Hunt 

kcl ."!  in supp. of Hot. to  s tay  a t  4.1 While L e h a a  pr0ducc.d 

ipproximately 4,630 pages of documents in response to the 

;ubpcsna, it wirhheld cereals1 catagories of documents clairning 

;boy are protected by the attorney-cl ient  j o i n t  interest 

mivilcge. (Letman's Req. fo r  Recons. at 3 . )  

Guild mnvel to c3mpcl the documents Dafol-o Magl6:rata Jlidqe 

m u l d s  on May 7 ,  2003. 

:he dia7utod documents €or ie cam ra i n s p e c t i o n .  
2003, Magistrate Judga Moulds grantod Guild's mocion G r i d  o ~ d a r c d  

L s h N R  t o  produce i t s  document@ by May 20, 2003, 

T,ehroan oppose6 fhO motion and subrLttet3 

On May 13, 

On May 19, 2003, LeWnniln Eiled an ex parte application to 

Way the Magirstrate Judge's crder. By minute order dated May 20, 

2003, the cour t  granted Lehman'a OH psrte 3 p p i i c a t i o n  and stayed 

the May 11. 2003 order pending reso1;ltion of t h i s  request for 

reconsideration. 

~ 

1 Because oral argument w i l l  no t  be ?I material 
a s s i s t a n c a .  the court orders this xatter submitted on the bsiafa. _ ~ ~ _ . . ~  
See, E.D. Cal. L c c a i  R. ~78-230(h1. 

Lehmsn's resmt request for reconsideration was fil4d 
concllrtently with t e ex parte application. R 3 

2 
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Pursuant ?o Rule 7 2 ( a ) '  and Eastern District Local Rule 72- 
3 0 3 ( f ) ,  u Maqistxats Judge's 0rd.r regarding nnn d i s p o e i t i w  

y i r t x i a l  m e i o n s  shall be upheld unless "c laa t l y  erronQOUE or 

zontrary to Law." Fed. R .  Civ. P, ?2(a): E.D. C a l .  Iocd K .  72- 

03(f): 20 U . S . C .  $ 636[b) (11 ( A )  ("A jl;dge 01 tbe court may 

econslaer any pLetrin1 mattor  . . . whnre it has been showfi that  

he magiatrate judge's order A s  c l e a r l y  ezro~r~ous  or cont rary  tO 

an."). Thus, the cv1rc rcviews Lahmn'a present requosr for 

econsiderstion pursuaiii to R t ~ k  72(1) and Lac61 Rule 72-303(clJ 

pplying the standard of Local RuLe 72-303(fl. 

/ /  

FedQraL aulc of Civil Pmccdurc 72(a)  p m v i d s s  in 
'elevant p a t :  

Within 10 days aftsr baing sarved with a COPY Of thC 
m.aglstrete judge's oraer, a party may 5 ~ r ~ e  and f l l e  
objcot ions to ths order; a-pasty may nct  thereaf ter  
assign a8 elrot a defect i n  the magis trate  judge's 
order t o  which ObjectaOn was not timely m.ad8. rhe 
district judge to whom the case is assfgned shall 
conrid*? Sllnh oBiaotlans end a h a l l  w . o d i f Y  or Set aside ~ ~ . .  
any partlon of t 6 e  magistrate judge's otder i o u n d  to be 
c : e a r l y  mrroneous o r  contrary to law. 

'4. R. Civ. P. 7 2 ( 8 ) .  

' Eaatern District Local Rule 72-303 (c) provides: 
A party seeking rnconaidaration of the Magiserate 
Judac's ruling s h i l  file an original and vile copy w i t h  
the Clark and servs on the Magistrate Judge and on a11  
partius a written requnp.: fox reconaideration by a 
Judgo. Such requast shall specifically designata the 
~uiing, or art thereof, objected to and t h e  besis for 
that  oWJect!m. ThiJ request  s h e l l  be captioned 
"Request f o r  Reconeideration by the District Court of 
2agrseratc Judge's Ruling." 

E . 3 .  Cal. Local R, 72-303 (c). 
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AUALYOIS 

A.  Magistrs*e .Tudgerm Nay 13. 2003 order 

e Judge Mooul* ruled 

"vision taw Group ("Envision"). (Order, f i l e d  :day 13, 2003 at 

- 2 . )  

ocumants [in behman's ponseaajon] reveal attorney-client 

rivilsgrrd rommunicatlon between the C i t y  of Lodi and its 
ounscl, t h e  court finds that there ha8 been a wa 

rivilege.' (LdL a: 2,) Consistent u i ~ h  the findlng that- Lehman 

id nuL s h a m  an attorney-zlient relationship w i t h  Envision, the 

lagistrate Judge canaludsd, "the joint ir.ieest doctrine is 
napplicable, glven t h e  relationship betwean the ClLy o f  Lodi and 

&man Erothera, Inc." (&I 3ased an these findings, the 

iegistrnts  Judge granted Guild's motion und crdeted the 
braduction of Lehmn's withheld documents. (a at 2,) 

The Magi5trat:o Judge further found: "To the exten: the 

Lehman now chaAl3nges i l l @  May 3, 2003 order on two grounds. 

P i r e C ,  Lchmari axgum t h e  Magiatrate Judge erroneously COncluaed 

:he documents were reLevant to Pkase I liabillty Lssue3. 
[Lhnan'r  Rcq, for Recons. at 3 . )  SeConJ, Lchmn oontends th@ 

lsgtstrate J u d w  faL1e.d to propexly apply t he  attorney-client 

joint interast pivilage. (a] The court adbresses each 

arqument belcw . 
8 .  Ralwance 

Under Rule 2 6 ( b ) ( I ) ,  parties may obtclin discovery ragardiflg 
Fed. any matter,  not privileged, t h a t  is rolerrant ko the clalm. 

R. Civ. P. 2 6 ( b ) ( 1 ) .  T U  be zolcvant. evicencs must have a 
tendency to rake the exi-."enco of any fack of consequence more 01 

'I 
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.atta yzubdbla than w i t h o u t  t h o  evidence. Fed. R. Evid. 401. 
Le'man argues t h e  M5giStzatEJ Judge erroneouoly concluded 

iuild'b subpoena sought docm.ents withln the scape o,C discevcry 

Krmit ted  i n  phaao 2 .  Lchman chsl. langes the Magistrate Judqe's 
Flndinq by attacking Guild's argument aupporting relsvance ~ 

(Lehrncn?o Req. for Recons. a t  7 . )  nocartling 
i t i o n  tnat tho rerlerbncc of the &xxraenEs turn on 

nhcthor Lodi properly maintained, inspected, and repaired LtS 
?runidpal and water swncer syscems. .(a) Lobman then aieerts 
that this theory b f  relevance CRila because tho fJ.nrncinB progsar 

3etwcer. Lchman and L d i  "could only be expended on csctain 

limitad progrtm O O B ~ S ,  euch as 6nforcement a c t i v i t i e s .  not on 
sewer mintenance." (& at 8.1  

Both rhe N i r r L h  Cirouit i n  Ekemu's Fund and thia court ham 

previously noted the relevance and impact t h a t  Lodi's snforcerr.en 
strategy  ha9 played in this case- &.C F-&BWlk.@m d 1nR. Cr,. Y 

Citv of T a l i ,  302 F , 3 d  928, 953 ( 3 t h  Cir. 70021; IMm. and Order 
filed Mar. 31. 2003, a t  9-10.) Fi. tho outset of t h t a  

l i t i g a t i o n  the centra l  lasue has been identFEYinq and properly 

a l l o c a t i n g  responsibility for  the ci~.Y*s groundwater 

concaminaticn. ~ o d S . ' s  series of t r a n s a c t i o n s  with Lohman to 

" f i n e n e e  a partion of the costs of its environmental abaternenr 

for t h e  City'6 yroundwatex eontvainatiuri would BeQm 

similarly relevaut. 

f inancia l  interest i n  Lodi ' s  reccvery in t h i s  litigation, any 

non-privileged documents I n  Lehman's possessicn related to the 

Becausm L5hrnRn apparenkly has a cont ingent  

(Lehman's Req. :or Rocone. at 7.) 6 

5 
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eries  o r  trmnsactiona bekwren Lehman and Lodi act, relevant and 

.iscoverable. Fed. R. Evdd. 401. 
C .  Pr?lvileqe 

"The part,f assertiiiy .an cvidentiarf privilege has the burden 

.o demonstrate t h a t  the pr iv i l ege  applies tc the Anformation in  

~uest iol i . ' '  e- "n i t s d  Stakes, 840 F.2d 1424, 1426 (9th 

:ir. 19B8). TO Support Its  claim of privilegm, T.p.hman has 

trovidcd t h i s  oourt with the subject documents for SBRE.C& 

.nspoction. 

lndcr Rule 45(d)  (2 )  that: provides "a  description o f  tho nrl-tlre of 
:he docmtnta,  communications, or things not produced Chat iS 

iuf f ic ient  t o  enable tns denandFng party t o  contest the cl&hQ.r' 

?%a. R. Civ. P .  45(6)  ( 2 ) .  In its moving papers Lshnwn ProVideS 

inly a br'laf summary 4 thc fourteen catenories of documents t h a t  

L t  has wLthhel.d, but does not dist inguish its legal a~tjuments 65 

ipp l i ed  to the var lous  oategori,ea of documents. 

Lehman' s burden a€ damonstxaeiny t h a t  the prlv3.l nge applies call 

only be detmrnined by ar! analysis of t h e  wighheld doauments 

viewed LI m. Btics  Lehnan relies upon a derivative claim of 

thc a t t o r n e y - c l i e n t  pr iv i l ege ,  the prewnt determinaClon turns at: 

che nsture of tho re lat ionship  between Lehrnan and Lodi. 

Howam?, Lemm has nct submitted a p r i v i l e g e  log 

Consequently, 

Lehman contends t h a t  it has withheld disaovery of certa in  

documents because they  "constitute or reflect comuraicationc w L t i  

the City or i t s  attorueys t o  the underlyina litiystian" and that  
the ''joint intarest" priv i lege  (also cal led  the joint dcfenec or 

comdn intetest privilege) attaches to its communications 

"bacausa teh.mn and Lodi have subatant ia l ly  6inFlar interests in 
the l i t igat ion at i s 3 u e . "  [Lehman's Rcq. for Recons, at 9 ,  11.) 

6 
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s c ' a h  a: common interest privilege presupposes 

the existence of an underlying attorney-client privilege, the 

ceuxt first examines tbe nature of t h e  comunlcattonn and 

relationship Lietwesn Lchrnan and Lodi. SQS Tn re GEaild Jurv 

, 902 F.2d 2 4 4 ,  249 (4th Cir. t 9 9 D ) .  

1. T ~ Q  lehw~n-ladi Camanmications and Relationohip 

Lenrran's cammunicatioii with Lodi is cmprised generally of 

dance that provides updstes on t h e  6tatUS of t h i s  
n, summaries and charts of t t e  amounts spent on 

TI, end proposed tinelin05. The docw.ents wure prephred 

(1) rwzennntativaa e t  tehman, (2) in-home caunsci and 
1 ?or Lshman, or ( 3 )  CoWJel  for L n d i .  The 

s of the oomunicationrJ geneYalLy inclcded both Lwhman 

a t i v e s  and outsida counsel for Lehmen.' 

15 
16 

17 

I8 

19 

20 

21 

1 
furtherance of the ir  bus iness  dea l  that fonds this L~tigncion. A 

review of t h e s e  cormunlcatLuns doca not revna!  any indicia  c f  
le5el advice or revresentat i o n  or an attorney-client 

reLation8hip. Indeed, the only relationship betwmn Lehnian and 

Lodi is based upon an ams-lengcn h u s i n s o a  trsnsac:ion of  fundine 

in rcttirn Eor profLr. This relationship Fs not privlieged and 

'.he subject docuxcnts, if relevant, are discoverable. 
Assuming llehman and Lodi each Q:nerated ehei* own internal 

d0cum.cnts thar  would be protected by the attorney-cl ient  

pr iv i lege ,  tho privilagmd n-ture of such documents was waived 

26 

27 

28 

' In one instance, thwe i a  a l o t t o r  generated by C'ne 
c i t y  attorcey f o r  ~ o d i  and sent  ro callfornie Depart:aent of Toxic 
9 u b g C s n m s  that was copied to Lehmcn. 

7 
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pan d i s c l o s u m  to one anorhcr becatme, " [ t lhe  voluntary delivery 

f a privileged c m u n i c a t i c n  by a hoLdeiC of the priv i lege  to 

mono nor a party to the pr iv i l ege  waives ths privilogm." 

r; County, 770 F.2d 1421, 1433 19th Cix. 1985). 

t apply because it "does not  creata an independent priv i lege ,  

t depencs upon II propcr showing nf the other elments of the 

z v,  , 191 F . R . D .  433,  

7-438 (E,D. Pa. 2 0 0 0 ) .  Thus, Lsbman f a i l s  to demonstrate chat 

shares an flttosney-client reIationthig with Lodi or. as 
seu3ce6 below, that. any cognizable privilege atzaches t o  t h e  

b j e c t  comnunicationa- 
2 .  Ccmman lnteraat PtivI1ega 

rlie aomon intere.qi: pr iv i leQe operates as an exceptiotl to 

Q genera: rule that the attorney-client ptdvilege is waived 

on disclosure of privileged information with a third party.. 

the *Catenenre were,da5igned t o  further the joint dofenso 
rt, and (3) rhe pr iv i l ege  has not besn waived.'' nriitmd 

om,, 167 F.R.D. 680,  €86  

Lehnan d i e s  not attenpt to  prove t he  required elencnts Tor 
cumon interest  pr iv i lege .  Instead, Lehmen rel ies  upon 

,a, 215 F.R.D. 308 (1J .D.  

'rrust, 212 B.R. 649 

6 
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Iankr. C.D. Cal. 1997) i i r  clsimlny ths c m a n  interest 

:ivilegc I 

a .  &=wl&t-Pwkazd V. Bausrb h J"+ 

Lohman cantend8 bwl?&t-Pakad requires apgllcatlon of the 
mmon interest privilege i n  this cace becausr? Lodi. like Bausch 

Lomb, had a "duty to discl?sQ all intonr.atloii about potential 

t t igation Lo L s h m ~ ~  in ordm- to qive Zehnan the tools to decide 

-,ether to invest in t h e  litigation." (Lehman's Rdq. f o r  Recons. 

t 9.1 ?he court disagrees. I n  Hewlett-PackaZr?, Bausch k LOinb 

?,d a legai duty to d i a d o a e  an opinion leT.t.ar which analyzcd the 

h r e a t  of LiLiqation to GEC in the midst af a potential bisinass 

3al.  W G t - P a c k a A ,  115 I . R . D .  a t  308. Significantly, tho 

isclosure deaLt specifically W l t h  the very ac&a(: that G:EC sotight 

o puzcheee. IL. In contrast, while Scdi may have a c o n ~ r a c t s a i  

ucy  to report to beman nftar t h e i r  agreemen: w a s  consummated, 

uch reports are  wholly dissimilar to the rnaLarial disclesurcr 

hat were required of Bau#ch and Lorn. 

ndsrmines Lehman' s reliance on jlawlett-Packud , 

Tkis radicaZ difference 

U n l i k e  Howl.ett- 

and contrary to Lehman's contention, the  c0mmunicatior.s 

etwoen iehrnan anb Ludi were not "toel6 +.a decide whethar to 

nvest in the litigationcn because the corpmwicntions all in.lolve 

attxrs occurring a f t o r  Lohman invested i n  the litigation. 
owlet+-Paokard simpLy does noz support Lchmsn's claim Of ccmon 

ntarcst  pr iv iI .~ .qe .  

Gshma~'5 poait l icn ia Eurther distinguished f r an  Hedlet -L-  

by th* distinct policy cnn$iderations underlying -ha* 

8 (Lehmar! Req. for R@ccns, a t  9.) 
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k c i s i o n  uhich are inappliceble to the present case. 

BcknZd, the c r m t  was pcrasaded to Uphold the attorney-client 

brivilege because it hoped to encourage the negotitted sales OL 
bufbndPBes thaL invoive sasets p m t n c t e d  by intellectual property 

~au. ih, At 311. 

,ehmae's clalrn of privilege. The business transaction between 

,eh.wan and Lodi to fund environmental l i ' c i g a k l o n  fo r  p r o f i t  could 

rndrwnino the officiant and eEfectlve remediation because the 

mvostment bank does not  seek to remediate, instead, it seeks to 
:@cover its investment and make an exrraurdinary  prof<?. To the  

s tone  ~elnnan's f inancia l  arrangement with LodS. could conflict 

rLth tho gaal of cloaning up enuironmontal curitamination, sound 

?olicy counssls against encouraging such arrangements. 

In J&!&hLtk 

b- &I r m  W- 0 s i + v  Trust 

L e m n  also relies upon a ce Mortgl2": h 3ea It. v T. Y to 

:la+m the common interest privilege spplles. In JJL?3.i??J.Z&WL-A e 

W t v  Trust, t h e  hsnkruyLcy court appl i ed  t.he comon inkerest  

>ri.vilego- to prevent ine disclosute cf a telephone conversation. 

?ha bankruptcy court found tho common interest privilege 

applicable because of the snared 1er;al duty '&to mrximi~e the 
debtor's e s t a t e "  betwaen a debtor in possaasion and t h e  cOmmitte@ 

o€ creditors. Tr t ,  212 B.R. at 653. 

In this case, LPhrnan and L 4 i  have no shared duty that is 
analogous to t h c  bankruptcy context di60lla.¶@d in re Mortuea a 5  

P&aitu Tru& .s Ot3.ez than t h e  distinct obligations created by 

LehUIRn also anulogitea its  jooition with Lad5 $0 
"informstion exchanged between defense couneel and defenoant's 

(continued.. . I  

10 
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iieir ccnCracLua1 relationship. Lehman and Lodi shaza no common 
cgsl d u t y  with one another. Accordingly, En t .a MortaaUA t 

&&y doas not support appkication of the common intaresf 
rivilege. 

3. Rpplication of tkw colva~n Xntereat Privilege to 
t h i s  Case 

Ac. diicuswd above, neither fl-4 a nor PLLE 

fi Realtv TI; usf support Lehman's claim of privilege. 

ehman's only remaining basis t o r  aseeding a a w n  i n t e r e s t  is 
hat "both p a r t i e s  possws a major financial incentive in 
~rcvai l lng  in the  lawsuit and seek to reccver money." (Lshm6n'S 

.eq. :or Recons. at 0 . )  Such incentives do nor_ supporL Lehman's 
; h i m  of Commori interest privilege because the common interest  

inst he "identlcal,  no= similar, and be l e g a l .  not S b h l Y  

:ammercial." wc 191 F.R.D. a t  437 (emphasis added) Iquotiiiy 

:n re Resents of the UUv. of C e S ,  , 201 F.3d 1386, 1390 (Fed. 
h e .  1996) > :  _rpc Union C d r d c  Corw. v-  Dow C h k d  cal Co., 619 F. 
iupp. 1036, 1043 (D. Del. 1385); &@an Corn.  v .  Oonrinq 

di l l ikcn,  r G, 397 F. Supp. 1146, 11'12 [D.S.C, 1974). Because 

~ctmaii's dole inzerest  I n  th10 litigation is p r o f i t ,  such an 

Interest canmt form the bas i s  fnr the comon intereat privilege.  

[. . . contlnuea) 
Insurer." (Lehman's Req. for Recons. at 12.) Lehman'6 analogy 
$6 unporsuasive. The origin of an insuc&r's role in l i t i g a t i o n  
arise8 from a duty to Uetand iLb liisurcd that !a i.ogooed by law. 
Yere, Lehman 1s an investment bank with no legal duty to 
p s r t i a a g n t e  or defend Lodi in t h i s  Ittigation. PUrGhCr, an 
insuraz exercises its contrectuaL r i jht  to direc t  the courae o f  
liti at ion on behalf of its Ansured. In con-itceaL Lehtmn "does 
not gave any role l i t i p ' a t i o n  strategy," (.XL at 2 . )  
Rccordmgly, Lehrnan'S analogy to insurance context does not 
support appl.icarion of the cammon interest privilege. 

11 
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~ u, 131 F . R . D .  at 4 3 7 .  Accordingly, the Magistrate Judge’s 

c&r of Kay 13, 2003 is not clearly BrroncoUs or contrary To 

%W * 

CON~USION 

For the mesons g e t  iorth  above, the Court makes t h e  

1. The stay intpopdaed by the court’s May 20, 2003 minute  
order stay is .3EMOVEDI 

2.  The May 13, 2003 ordar uf Magistrate Judge Moulds 
regarding non-party Lehman is AFTTRMED, including the 
dwurnents in “<tern 1 4 “  sobmitted by Lehman for bn 

reviewr 

3 .  L e h a n ’ e  request: for reconntderation Is DENIEC. 

&&i&s-- IT tS 80 ORDERED. 

8ATATED: June 27, 2003 

FRANK C. DAMKbLL, Ju. 
UNITED STATE‘S DISTRICT JUDGE UNITED s<rP 

_ _ _  
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LODl CITY COUNCIL 
REGULAR CITY COUNCIL MEETING 

CARNEGIE FORUM, 305 WEST PINE STREET 
WEDNESOAY, NOVEMBER 3,1999 

200 P.M. 

1. ROLL CALL 

Present: Coundt Members - Hitchcock, Mann. Nakanishi. Pennino and Land (Mayor) 

Absent: Council Members - None 

Also Present City Manager Flynn, Deputy C i  Manager Keeter. Public Works Director Prima, 
Community Development Director Badlam, Finance Director McAthiie. Electric 
Utility Director Vallow, Human ReSOvrces DirecMr Narloch, Ci Attorney Hays 
and Deputy City Clerk Taylor 

2. INVOCATION 

The invocation was given by Pastor Bruce Logue, Ham Lane Church of Christ 

3. PLEDGE OF ALLEGIANCE 

The Pledge of Allegiance was led by P e p  Mlcox representing Troop 474 of the Girl Scouts 
Tierra del Or0 Council. 

AWARDS I PROCLAMATIONS I PRESFNTATIONS 

a) 

4. 

Mayor Land and Community Improvement Manager Wood presented the November 
Community Improvement Award to Antonio Murguia, property Owner of Carniceria 
California Deli, located at 620 South Central Avenue, Lodi. 

Laura Heinb, member of the Lcdi Arb Commission, updated the City Council on the 
many accomplishments and activtRs of the Commission. Mn. Heinitz invited the public 
to get involved in spechlty arts classes. ballroom dancing, or one of many upcoming 
performances in the theater. Those interested were encouraged to contact the Square at 
3335782 for tickets and information. 

Captain Adam with the Lodi Police Department introduced Audrey Lake of the Dayton- 
Hudson Corpoafion who informed the Council about its "Partnership Appreciation 
Awards' program. Detectives Reba Ridirm and Roger B u t t e W  were both reCOgnhed 
for their parhership with Target and Mervyn's Loss Prevention personnel in investigating 
crimes that effect its industry. Furlher. Ms. Lake presented Captain Adams and Captain 
Mauch with a check for $1,050 to help in the purchase of specialized equipment to assist 
in the fight against these types of crimes. 

Ken Neland made a presentation to the C i  Council regarding the upcoming Sandhill 
Crane Festival. November 5-7, 1999 marks the Festivars third year, and those attending 
will experience the addition of an art exh i i in .  a kiik-off reception and an increased 
amount of exhibitors. educational inaterials. and information. Also shared was the fact 
that one individual crane, tagged and recorded as returning to Lcdi annually for several 
years, has been given the name 'Lodi'. 

b) 

c) 

d) 



Continued November 3, I999 

5. CONSENT CALENDAR 

In accordance wim repoft and rewmmendalion of the Cky Manager. Council, on motion of 
Council Member Nakanishi, Hitchcodc second, unanimously approved the following items 
hereinafter set forth except those otherwise noted: 

Claims were approved in the amount of $3.579.953.25. 

The minutes of Ocbber 19. 1999 (Spedal Meeting) and October 20, 1999 (Regular 
Meeting) were approved as written. 

Adopted Resolution No. 99-ls6 awarding the bid for the purchase of ten portable radios 
and six mobile radios for the Police Partners Program to the low bidder, Lagorio 
Communications, of Manteca. in me amount of $10.759.45. 

Adopted Resolution No. 99-187 awarding the bid for the purchase of fifteen wood utility 
poks to the low bidder, North Pacific Lumber, of Poctbnd. Oregon, in the amount of 
$6,028.61. (Due to a conflict of lntwesf Councll Member Pennino abstained from 
discussion and vothg in this matter.) 

Adopted Resolution No. 9Sl88 awarding the bid fcf the purchase of 15,OOO feet of #750 
6OO-uolt XHHW aWnum conductm to the h bidder. Graybar Elecbic, of Sacramento, 
in the amount of $20,180.01. (Due to a conflict of Interest, Council Member Pennino 
abstained from discussion and voting in this matter.) 

Adopted Resolution No. 99-169 authorizing the purchase of a Gteen Machine Model 
414RS Sidewalk Sweeper for the Street Division of the Public Works Oepartment from 
Western Traction Company, of Union C i .  in Me amount of $27,799.50. 

Adopted Resolution No. 99-170 awarding the contract for Parks and RecreaW 
Depamnt  R e s t r m  Accessibility Retrofit, 125 North StacMon Street, to Advantage 
Construction. of Stockton. in the amount of $38.401 and appropriated funds in 
accordance with stars recommendation. 

Accepted the improvements under the 'Lodi Lake Park Storage Building. 1101 Wast 
Turner Road" contract and directed the City Engineer to file a Notice of Completion with 
the County Recorder's office. 

Adopted Resolution No. 99-171 authorizing the City Manager to submit an application for 
State grant funds for park improvements at Lodi Lake Beach. 

Adopted Resolution NO. 99172 authorizing the C i  Manager to submit fiscal year 
20M)/01 Environmental Enhancement and Mitigation (EEM) Program grant applications 
for the following landscaping piujects: (Due to a conflict of interest, Council Member 
Pennino abstained from discussion and voting in this matter.) 

Kettleman Lane Median Landscaping (JI105,MN)) 
(from Hutchins Strest to Ham Lane) 
The median is being constructed as part of the Kettleman Lane (Highway 12) and 
Crescent Avenue T r a k  SignaWMedian Pmject 
Hutchins Street Median Landscaping ($135.000) 
(from Hamey to Kettleman Lane) 
This gateway to Lodi is beautifully landscaped for a short stretch of W i n .  The 
Public Works Department seeks to axtend the landscaping to Kettleman Lane. 
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Lower Sacramento Road Median Landscaping ($250,000) (h Tumer Road to 
Harney Lane). Although the original estimated cost is $62O,ooO for landscaping, the 
EEMPs maximum award is $250,000. 

k) Adopted Resolution No. 99-173 approving a Public Benefits Program grant in the amount 
of $91,135.00 for the Light Emitting Diodes (LED) Traffic Safety Sinal Conversion; 
authorized the City Manager to execute an agreement with Energy Masters International. 
Inc. to implement the project; and appropriated funds in accordance with staff 
recommendation. (Due to a conflict of interest, Council Member Pennino abstained 
fmm dhussion and voting in this matter.) 

Adopted Resolution No. 99-174 approving the Lodi Residential Air Duct Testing & Attic 
Insulation Rebate, a dernand-side management component of the City of Lodi Public 
Renefks Program. for a total of $175,000. (Due to a conflict of Interest, Councll 
Member Pennlno abstained from discussion and votfng in this matter.) 

Adopted Rssolution No. 99-175 approving a Public Benefits Program grant in the amount 
of $7,215 for Nationwide Wire & Brush Manufacturing, Inc. as part of its energy 
conservation efhxt (Due to a contlkt of interest, Council Member Pennlno 
abstalned from discussion and voting in this matter.) 

Adopted Resolution No. 99-376 approving a Public Benefts Program grant, not to exceed 
$5,000, to the Salvation Army of Lcdi for a &-income household demographics study. 
(Due to a conflict of Interest, Councll Member Pennlno abstained ftum discussion 
and voting in thia h e r . )  

Agenda item #E-15 entitled. "Transfer of funds to the Northam California Power Agency 
(NCPA) G e o t h m l  Bond Escrow Aamnr was removed from the Consent Calendar 
and discussed and acted upon following approval of the Consent Calendar. 

Adopted Resolution No. 99-178 approving the transfer of control of cable television 
franchise from MediaOne Group, Inc. to ATBT Cop. (Due to a confllct of interest, 
Council Member Mann abstained from discussion and voting In Wig matter.) 

1) 

m) 

n) 

0) 

p) 

6. ACTION ON ITEMS REMOVED FROM THE CONSENT CALENOAR 

a) Agenda item 1w-15 entitled, "Transfer of funds to the Northern Caiiirnia Power Agency 
(NCPA) Geothermal Bond Escrow Accounr. 

Electric Utility Director Vallow reported that the Northern California Power Agency (NCPA) 
and its members concluded a maw project debt reslructurirlg this year which resulted in 
significant reductions of yearly debt service payments. Subsequently, NCPA has 
continued to pursue additiinal opportunities to enhance members' competie positions. 

Recently, NCPA and its Financial Advisor developed a financial instrument designed to 
result in a net savings to NCPA Geothermal Project participants. This instrument would 
establish a Geothermal Bond Escrow Account for a portion of outstanding Geothermal 
Project debt drawing a higher rate of return than the Local Area Investment Fund 6.35% 
on October 20, 1999. The total additional return for the City of Lodi would be 
approximately 6222K over the period January 1. 2000 through July I ,  2010. 
Subsequently. and in accordance with the NCPA Geothermal Project Third Phase 
Agreement and NCPA Commission rules, establishment of the Geothermal Bond Escrow 
Account was approved at the October 28,1999 NCPA Commission Meeting. 
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The City of Lodi's escrow account funding share is $Z,JoO,Mx) based upon Geothermal 
Project share and antidpated interest rate. Due to the amount required, Fiscal Year 
1999-2000 Operating Revenues will not be adequate to accommodate the requirement. 
Therefore, it was recommended that source of funds be as follows: $1,OOO.ooO fmm City 
of Lodl - NCPA General Operating Reserve and $1,3OO.OOO from the Electric Utility Rate 
Stabilization Reserve 162. 

m e  above actions are compatible wlh the Electric UMW Deparbnenrs Competition 
Transition Plan. 

Following discussion. the city Council, on motion of Nakanishi. Hitchcock second, 
adopted Resolution No. 99-177 appmving the transfer of funds to the NCPA Geothermal 
Bond Escrow Account in an amount not W exceed $2,300,000. (Due to a conflict of 
interest, Council Member Pennino abstained from discusdon and votlng in this 
matter.) 

7. PUBLIC HEARINGS 

a) Notice themof having been published according to law, an aRidavit of which publimtion is 
on file in the office of the City Clerk, Mayor Land called for the Public Hearing to consider 
unmet transit needs. 

Public Works Director Prima reported that a prior puMi hearing was held on Thursday, 
October 21, 1999, at 200 p.m. at the Hutchins Street Square Senior Center. No unmet 
transit needs for the City of Lodi were identified at the public hearing. 

These public hearings are an annual requirement of the Transportation Development Act 
regulations. The regulations require the San Joaquin Council of Governmnts (SJSJCOG) 
to determine P there are any unmet transit needs that are reasonable to meet. Because 
of the recent transit service improvements, we do not expect SJCOG to find any unmet 
transit needs in Lcdi. 

Hearinq Owned to the Public 

1. J. W. Baker, 1825 S. Church Sheet, Lodi. commented that the Oial-a-Ride buses 
are busy every day, the service is bad, the waiting time is unreasonaMe. and 
even with a reservation to a destination, calling for a ride home bemmes a 
demand response call which is terribly frustrating. Further, he stated it appears 
some buses are carrying onty one passenger, and he believes Dial-a-Ride was 
and should remain a service tailored to seniors and the disabled. Mr. Baker did 
comment that the drivers are great, but management of the program appears to 
be messed up. 

Transportation Manager Tobar commented that FTA requires a reservations prcgram, 
and that these customers will have priority over demand response calls. The number of 
customers utilizing the program, established in 1997. has increased greatly in recant 
months, and the majority of these customers are students and adults needing 
transpottatin to and fmm school and work. Prior to 1997, the entire system operated on 
demand response. Those currentb participating in the reservation pmgram enjoy the 
reliability and convenience of door to door service and the cost. 

Council Member Pennino expressed c ~ ~ c e m  that th8 purpose in creating the Diala-Ride 
program was to provide transportation services to our senior &ens and Me disabled, 
and noted he was not aware that the program was no longer focused on those needs. 
Following diswssion. Council mncurred with Mr. Pennino's recommendation that the 
Dil-A-Ride program be reviewed and brought back to Council for discussion at a future 
meeting. 
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public Poction of Hearinq Closed 

ACTION: 

No Council adion was required regarding this matter. 

8. COMMUNICATIONS (CITY CLERK) 

a) On recommendation of the C i s  Risk Manager andlor the C i s  contract administrator, 
Insurance Consulting Associates. Inc. (ICA), the CQ Coucil, on motiin of Council 
Member Pennino. Land second, unanimously rejected the following claim: 

1. 

Deputy City Clerk Taylor read the following ABC Licenses: 

1. 

2. 

Steve Escarsega, date of loss 911 9/99 

b) 

Wine 8 Roses Country Inn, 2505 West Turner Road, Lodi, OnSale General, 
Person to Person Transfer 

Centro Marf Lakewood Apple Marketplace. 1320 West Lockeford Street Lodi, 
Off-Sale Beer and Wine. Premise to Premise Transfer 

c) The Clty Council, on motion of Pennino, Hitchcock second. unanimously directed the City 
Clerk to post for the following expiring t e r n  on various boards and commissions: 

Lodi Senlor cllhens Comm&loq 

Trek Arieda 
Terri Witmire 

San Joacruin Counfv Uosauita snd Vector Confd Dbtrfct 

Jack Fiori 

Term to expire December 31,1999 
T e n  to expire December 31,1999 

Term to expire December 31,1999 

9. REGULAR CALENDAR 

a) Agenda item #H-1 entitled, “Salary range adjustments for General Services positions”. 

Human Resources Analyst II Evans informed the City Council that during contract 
negotiations with the General Services bargaining unit, it was agreed that a salary survey 
would be conducted for six clessficatims within the unit: Customer Services Supervisor, 
Parks Projeci Coordinator, Purchasing Assistant, Sr. Storekeeper1Buyer. Supervising 
Administrative Clerk, and Support Services Supervisor. 

After campletion of Vlis survey, C i i  staff met with the General services unit 
representative to meet and confer over the impacn of these changes on these six 
classifications. As a result of these discussions, and the recommendations of the salary 
consultant, it is our recommendation that the following changes be made to the City’s 
compensation plan effective July 1.1999: 

Parks Pm@d Coordinator 

$3,915.10 
steoc m 

$3.220.97 $3.382.01 $3.551 .I 5 $3.728.71 
This new range represents a 15.9% increase over the old range. 
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Purchasing M i t a n t  

%&L m S!s& m 
$2.367.08 $2,48543 $2,044.77 $2.147.00 $2,254.36 

This new range represents a 7.6% increase over the old range. 

Support Services Supervisoi 

geJ& sL%& 
$2,404.60 $2,524.83 $2,651.08 $2,783.63 $2.922.81 
This new range represents an 11.3% decrease from the old range. 

Customer services Supervisor 
Sr. StorekeeperlBuyer 
Supervising Administrative Clerk 

Nochange is recommended 
No change is recommended 
No change is recommended 

The impact of these changes would be an increase in the salary ranges for Parks Project 
Coordinator and Purchasing Assistant, and a decrease in the range for Support Services 
Supervisor. The effect of these changes on the employees occupying these positions 
would be a 5% increase for the Parks Projeci Coordinator and Purchasing Assistant, and 
a freezing, or Y rating”, of the salary for Support Services Supelvisor. 

Fallowing discussion, the C i  Council, on motion of Pennino, Hiicock second. 
unanimously adopted Resolution No. 99-179 approving the implementation of salary 
range adjustments for Patks Project Coordinator, Purchasing Assistant and Support 
Services Supervisor. 

Agenda item #H-2 entitled. ‘Authorize execution of appropriate documents establishing 
financing program for Environmental Remediation Program relative to groundwater 
contamination” 

City Attorney Hays reminded the City Council that about two and one-half years ago, the 
City entered into an agreement with the California Department of Toxic Substances 
Control, which placed the C i  in the position of lead agency relative to cleaning up the 
PCEilCE groundwatsr contamination in the Cty. The decision to become the lead 
agency was undertaken by the City Council after evaluating alternatives and their affect 
on the community generally. The Counai at that time rejected a program that would have 
resulted in very sQnificant water rate increases for all water rate payem in the community. 
Instead, the City began funding the environmental remediation activities from reserves in 
the water fund. The activities to date have principally been of a legal nature and have 
resulted in the City expending significant dollars. This offlca-.som&time.ago.kgan 
exploring the possibility of integrating a financing undertakhg with the legal strategies that 
the City wished to pume in order to accomplish the necessary cleanup pmgram. The 
City Manager directed that i fa program couM be developed which did not put at risk funds 
other than those to be recovered through our environmental remediation actiiities, then it 
was a program he would be willing to support as well. 

b) 

What is before the C i  Gnncil is a reQnmndation to move fonvard wlth a financing 
which incorporates an elaborate budqel developed to provide funding for wr legal 
prosram as we have develom #t, as well as our technical remediation Drocrram. with f ie 
revenue stream being only those dollars that are recovered under our environmental 
remediation program. We have coordinated the program wlth the Envision Law Group 
agreement so that payments under that agreement, as presented, track the budget and 
the financing. No other City revenues are pledged under this program to repay the 
holders of Certificates of Participation other than program recoveries. 
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while the financing concept is unique, the actual financing transaction is virtually identical 
to the Certificate of Participation transaction which the City recently undertook involving 
the City's electrical system. The effect of Council's approval of the financing is to provide 
dollars to proceed with our environmental enforcement and remediation activities relative, 
to the PCEirCE contamination once the financing is completely in place. At that point in 
time the Ccty will cease to be spending moneys from the water fund. 

Council will note'that the bansaclion has moyed up from $15.75 mikm to $16 million. 
This increase refiects the time that has elapsed since we first began this process along 
with increased costs incurred by Lehman Brothers in developing the legal structure of the 
transaction. Those costs, as the others, are covered by the transaction now that it has 
increased to $16 million. 

Alex Bumen. F w a a l  Advisor with PFM. pmvided a brief presentation regarding the 
proposed documents. and refkted on the four main factors invoked in going forward 
with this program: the Row of funds and securitv structure; limitations on non-cash 
settlements associated with the ban; costs associated with the program, which are clearly 
outlined and certain fees that are limited but no contingent unwinding provisions 
governed in the documents. 

Council Member liiihcack emre$sed her concerns with mlna forward. and asked for 
clarification regarding the documents prwided, requesting that Mr. Burnett provide a 
detailed review of the key polnts contained in the proposed program documents & 
Attornev Haw that and -strateaies within the 
documents are conMential and must remain so for the success of thisprojea, nohng that 
the final report or Mr Uurnett was in his verbal presentation lo Counal this evening 

Council Member Pennino VOW his concern in retaininq the confdentiality d these 
documents and the Citv's strateqies-and stated he has read the information provided and 

~~~ ~~ 

feets-the program will be swceSSfUIn the City's financial recovery efforts. . Further, Mr. 
Pennino requested that the City Manager review and approve all documents and invdkes 
generated during the l ie of the program. 

Cwndl Member Nakanishi stated that when he tan for the C i i  Counal Member position, 
he was aware of the MERLO toDic and was sure if elected. this miaht be the most 
imporlant item he would be asked' to support or reject Mr. Nakanishi f hy  supports this 
program and would like to see the City Councrl move forward 

Mayor Land stated that the City Council and staff have worked on the MEf?LO proieot for 
a few years and at this time have few options M. Since insurance companies wII not 
disclose the existence of policies whch would help to pay for the cantaminahon cleanup, 
this program is necessary in helping the city move forward 

, Mayor Pro Tempore Mann remi1~Je6 Council Iht this item has been exhmUvely 
discussed over the past bwo years, and that while he cannot recite all the detaik. he reNes 
on the C i  Manager, City Attorney and the professlonals they have consulted regarding 
this orooosal, Mr Mann expressed he is comfortable with the safety of City funds 
provided wim this proposal, has done his homework, and will do his best to make a 
decision best for those who have placed him in this posttion of trust. The Ccty has done 
due diligence for as long as needed It's time to make a decision and move forward now 
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Following discussion. the C i  Council. on motion of Mann. Land secomd, adopted 
Resolution No. 99-180 entitled, 'A Rewiution Of The C i i  Council Of The C i  Of Lodi 
Relating To Variable Rate CerWcates Of Participation (Environmental Abatement 
Program), Approving The Forms Of And Authorizing The Execution And Delivery Of A 
Program Receipts Sale And Repurchase Agreement A Trust Agreement A Certificate 
Purchase Contract, A Placement Agent Agreement And A Professional Services 
Agreement And Authorizing Certain Other Related Actions In Connection Therewith" by 
the foliowing vote: 

Ayes: 
Noes: Counai Members - Htchcadc 
Absent Council Members - None 
Abstain: Council Members - None 

coundt Members - Mann, Nakanishi. Pmino  and-land (Mayor) 

10. RECESS 

Mayor Land called for a tenminute recass, and the City Cooncil meeting reconvened at 
approximately 9:25 p.m. 

11. REGULAR CALENDAR (continued) 

a) Agenda item dH-3 entitled, 'Ordinance establishing Chapter 2.34, Administrative 
Prwdures.  of the Lodi Municipal Code". 

C i i  Attorney Hays reported that in January of 1999, the Callfomia Court of Appeals, 4* 
District, Division II decided the case of Haas v. County of San Bernardiio. In February of 
that same year, the Court ordered the Oplnlon to be published thereby establishing a 
case with precedential value. The subject matter of the Haas case was centered around 
how the County of San Bemardino selected its hearing officers to handle administrative 
hearings. Council will remember that when the administrative matter which was 
undertaken against M8P Investments and David Mustin. you heard counsel for David 
Mustin make an argument based upon the Haas case that our administrative procedure 
was flawed. 

Out of an abundance of caution, we have undertaken to develop a comprehensive 
Administratiie Procedures Chapter for the Lodi Munidpal Code. This Chapter is 
developed in part to answer the Haas decision and to put us in a position should that 
decision remain in place to be able to absolutely argue against any claim that the 
selection of hearing officers in our administrative matters is not in compliance with State 
or Federal due process requirements. 

In closing, it should be noted that the Haas case has moved up the judicial ladder and will 
be considered by the California Supreme Court The expected outcome at thii time is 
that me Calimia Supreme Court will return to the rather long-standing law in the State of 
California that it is necessary in order to challenge a hearing officer for the challenging 
party to demonstrate an actual bias in order to have a hearing ofker removed. 

Following discusion, the City Council, on motion of Mann, Pennino ssoond, unanimMlsly 
introduced Ordinance No. 1683 entiW. 'An Ordinance Of The C i i  Council Of The C i i  
Of Lodi Amending T i  2 - Administration And Personnel Of The Lodi Municipal Code By 
Adding Chapter 2.34, Relating To Administrative Procedures'. 

8 

L 



b) Agenda item #HA entitled, 'Ordinance repealing and reenacting Chapter 8.24, 
Comprehensive Environmental Response and Liability. of the Mi Municipal Code". 

City Attorney Hays presented the following report. 

In August of 1997. the C i  adopted Ordinance No. 1650, which established Chapter 8.24 
of the Lodi Municipal Code. This Chapter, known as the Comprehensive Environmental 
Response and Liability Ordinance (MERLO), is part of the City's environmental program 
relative to the PCElTCE contamination of the groundwater within the City of Lodi. We 
have faced and repulsed several challenges to that Ordinance by insurance companies 
who provide cwerage to potentially responsible parties who we have been focusing on 
relative to our enforcement activities. Through that process we have developed an 
understanding of r e v i s h  to the Ordinance, which can be undertaken to make the 
Ordinance even more effective that it already is. Additionally, we have adjusted the 
Ordinance to recognize the potential for instituting a financing program, which can be 
utilized to fund remediatin activities by the City. Placing this improved MERLO in the 
City Code will assist us furthex in the City's remediation activities. 

Following additional discussion, the City Council. on motion of Pennino. Mann second, 
unanimously introduced Ordinance No. 1684 entitled, 'An Ordinance Of The City Council 
Of The City Of Lodi Repealing And Reenacting Lodi Municipal Code T i e  8, Health And 
Safely, Chapter 8.24 Relating To Comprehensive Municipal Environmental Response 
And Liability". 

12. MEETING OF M E  LODl FINANCING CORPORATION 

Mayor Land adjourned the City Council meeting at approximately 925 p.m. to a meeting of the 
Lodi Financing Corporation, 

Oeputy City Clerk Taylor called the meeting of the Lodi Financing Corporation to order, and City 
Attorney Hays provided the following report. 

The reason for the establishment of the Lodi Finance Corporation is really quite simple. In order 
to perform a financing transacfin as is proposed. the transaction has to be bilateral, which simply 
means it takes two parties to enter into the transaction that would result in the issuance of 
Certificates of Partipation as proposed under the action taken by the C i  Council. The Lodi 
Financing Corporation represents that secnnd paw. The Lodi Financing Corpwation was created 
in order to have that second party. It ako is created in order to make very clear that the 
transadion is between partis who are Sorely involved in the envimnmental abatement program 
with a revenue stream being dedicated to that program consisting of recoveries from that 
particular program. This makes it very clear that no other City revenues are involved. 

C i  Attorney Hays indicated that the City Clerk calls me meeting to order since the Corporation is 
basically meeting for the first time and undertakes its initial organizational activiies prior to 
conducting any business. The Council was provided with various documents which indicate the 
existence of the Corporation and the initial designation of Directan as undertaken by the 
incorparator. Those documents consisting of the Certificate designating the Directors of the 
Corporation and the Articles of Incorporation were presented to the Council for information on&. 

The first action item on the agenda is the dection of officers. which will be conducted by the 
Deputy City Clelk. It was staffs recommendation that Council follow the pattern that the City has 
established relat i i  to this type of corporation and e W  the Mayor and the Mayor Pro Ternpore as 
the President and Vice-President of the Corporation. The Treasurer and Secretary were 
recommended to be the Finance Director and the City Clerk respectively. 
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Once the officers of the Corporation are elected, the remainder of the meeting will be conducted 
by the President of the Corporation. Item No. D on the agenda is the adoption of the Bylaws of 
the Corporation and designation of the annual meeting as it is contained in the Bylaws. The 
Council was provided a copy of the Bylaws of the Lodi Financing Corporation as well as a copy of 
the Bylaws of the Lodi Public Improvement Corporation. The Lodi Public Improvement 
Corporation was the entity that the City partnered with in complefmg the recent financing 
transaction involving the City% Electric Utility. The purpose for presenting both is to point out that 
the Bylaws for both Corporations are very nearty identical. 

Item No. E on the agenda is another housekeeping chore to be undertaken by the Board. It is 
simply the adoption of Resolution No. LFC-3 that appoints the positian of C i  Anomey as Counsel 
to the Corporation. This particular appointment is consistent with how the City has handled its 
other Corporation. 

Item No. F on the agenda is a request to take minute action. what is being asked of the Board 
here is simply to authorize staff to make the necessary filings to deal with the tax exempt status of 
the Corporation and to request a refund of fees that were initially paid at the time of incorporation. 
Again this is merely a housekeeping measure and action by the Board would allow staff to 
undertake the appropriate actions. 

Item No. G. is the action item which results in the approvals given by the C i i  Council to become 
effectiie. By adopting the documents that are presented to the Board, the transaction becomes 
the bilateral transaction that we have spoken of and can then be fully implemented 

Following discussion. the following action was taken: 

0 

0 

On motion of Director Pennino. Mann second, the Direc(ws unanimously adopted Resolution 
No. LFC-1 entitled, 'A Resolution Electing officers Of The Lodi Financing Corporation"; 

On motion of Director Nakanishi. Land second, the Directors unanimously adopted Resolufion 
NO. LFC-2 entitled, "A Resolution Adopting Bylaws And Designating Time And Place Of 
Annual Meeting Of The Lodi Finandng Corporation"; 

On motion of Director Pennino, Mann second, the Directors unanimously adopted Resolution 
No. LFQ entitled, 'A Resolution Appointing Counsel For The Lodi Financing Corporation"; 
and 

On motian of Director Nakanishi. Pennino second. the D m  unanimously adopted 
Resolution No. LFC-4 entied, "A Resolution Of The Board Of Directors Of The Lodi 
Financing Coipaation Relating To Variable Rate Certificates Of Participation (Environmental 
Abatement Program), Approving The Forms Of And Authorizing The Execution And Delivery 
Of A Program Receipts Sale And Repurchase Agreement, A Trust Agreement, A Certificate 
Purchase Contract And A Placement Agent Agreement And Authorizing Certain Other 
Relaled W i n s  And Certain Other Documents In CCfineCtiOfI Therewith". 

0 

There being no further business to come before the Corporation. President Land adjourned the 
meeting of the Lodi Financing Corporation at approximately 9:35 p.m.and reconvened the meeting 
of the City Council. 
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13. ORDINANCES 

a) Ordinance No. 1681 entitled. "An Ordinance Of The Lodi Ci Council Amending The 
Official District Map Of The City Of Lodi And Thereby Prezoning The Parcels Located At 
15567 Lower Sacramento Road (APN #027-05045) To PD, Planned Development No. 
34" having been introduced at a regubr meeting of the Lodi City Council held October 20, 
1999 was brought up for passage on motion of Council Member Pennino. Land second. 
Second reading of the wdinance was omitted a t b  reading by title. and the ordinance was 
then adopted and ordered to print by the following vote: 

Ayes: 
Noes: Council Members - None 
Absent Council Members - None 

Ordinance No. 1682 entitled, "An Ordinance Of The Lodt Ci council Amending The 
Offidal District Map Of The City Of Lodi And Thereby Prezoning The Parcels Located At 
5215 And 5333 East Keuteman Lane (APN tlO49-070-25 And 049-070-24) To U-H, 
Unclassified Holding Districr' having been introduced at a regular meeting ofthe Lodi City 
Council held October 20,1999 was brought up for passage on motion of Council Member 
Land, Nakanishi second. Second reading of the ordinance was omitted after reading by 
Mle. and the ordinance was then adopted and ordered to print by the following vote: 

Ayes: 
Noes: Council Members - None 
Absent Council Members - None 

Council Members - Hitch- Mann, Nakbnishi, Pennino and Land (Mayor) 

b) 

Council Members - Hitchark, Mann. Nakanishi. Pennino and Land (Mayor) 

14. COMMENTS BY THE PUBLIC ON NON-AGENDA ITEMS 

a) Robert Johnson, 1311 Miivale Road, Lodi. expressed his disappointment in this 
evening's adions and discussion regarding the ground contamination. Knowing fi was a 
difficult decision. the public hearing regarding the finance package was one of the fastest 
he had seen, and the staff reports and questions raised by Coundl can generate 
comments and questions from the public. He further noted that Council Member 
Hitchwck raised several interesting questions and expressed concern that drafts and final 
reports were not received by all Council and that no documents were apparently made 
available to the public for review. 

C i  Attorney Hays advised Mr. Johnson that the public documents would be provided to 
him if he so desired, and that he would be glad to go over any questions or wncerns he 
might have. 

15. COMMENTS BY CITY COUNCIL MEMBERS ON NON-AGENDA ITEMS 

a) Mayor Land expressed his shlcere gramude to the twr  members of the Lodi Fire 
Department who went into the foothills recentty to assist fellow firefighters in putting out 
the wildfires in that area. They certain& represented this community well, and should be 
commended for their service above and beyond. Further, Mayor Land shared with those 
present a letter received from the second grade dass at St. Anne's School thanking the 
City and the Year 2000 Steering Committee for their gift of activity books for the entire 
class. 

City Manager Flynn wished Assistant to the C i  Manager Cynthii Haynes a happy 
birthday, which she celehtes on Friday, November 5". 

b) 
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16. 

17. 

18. 

CLOSED SESSION 

Mayor Land adjourned the City Council meeting to a Closed Session to discuss the following 
matters: 

a) Conference w& labor negotcator. Human Resources Director Joanne Narloch, regarding 
Lodi Police Dispatchers’ Associabon (LPDA) pursuant to Government Code 554957 6 

Conference wth labor negobafor, City Manager Dixon Fiynn. regarding Mid-Management 
employees pursuant to Government Code 954957 6 

b) 

RETURN TO OPEN SESSION I DISCLOSURE OF ACTION 

The CW Council meeting reconvened at appmxtrnately 11 48 p m.. a1 which brne Mayor Land 
reported that no final actlon was taken regarding the dosad session Hems 

ADJOURNMENT 

There bemg no further business to come before the City Council. the meeting was adjourned at 
approximately 11:50 p.m. 

ATTEST: 

Jacqueline L. Taylor 
Deputy City Clerk 
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G2 

C 3  

C 4  

A. 

B. 

C. 

D. 

LOM CITY COUNCIL 
REGULAR CITY COUNCIL MEmNG 

CARNEGIE FORUM, 905 WEST PINE STREET 
WEDNESDAY, OCTOBER 17,2001 

CALL TO ORDER I ROLL CALI, 

The Cily Council Closed Session meetmg of October 17, 2001 was called to order by Mayor 
Nakanishi at 6:17 p.m. 

Present: Council Members - Hitchwck (arrived at 6% p.m.), Howard. Land, Pennino and Mayor 

Absent: Council Members - None 

Also Present: 

ANNOUNCEMENT OF CLOSED SESSION 

a) 

Nakanishi 

City Manager Flynn, C i  Attorney Hays, and C i  Clerk Blackston 

Negotiate modificatlon(s) to land leasehases for WhHe Slough Water Pdlution Control 
Facility Property; negotiating parties are BechtfMld-Kirschenman Farms; Government 
Code g54956.8 

A- I N  

At 617 pm., Mayor Nakanishl adjowned the meeting to a Closed Session to discuss the above 
matter. 

RITURN TO OPEN SESSION I DISCLOSURE OF ACTION 

At 7 0 0  p.m.. Mayor Nakanishi reconvened the City Council meeting. and City Attorney Hays 
disclosed that there was no reportable action taken with regard to item G2(a). 

CALL TO ORDER I ROLL C ALI 

The Regular City Council meeting of October 17,2001 was called to order by Mayor Nakankhi at 
7:00 pm. 

Prssent: Council Members - Hitchcock. Howard. Land, Pennino and Mayor Nakankhi 

Absent: Council Members - None 

Also Present 

INVOCATION 

City Manager Flynn, City Attomey Hays, and City Clerk Blackston 

The invocation was given by Pastor Steve Jam. New Hope Community church. 

PLEDGE OF AI LEGlANCE 

The Pledge of Allegiance was led by Mayor Nakankhi. 

AWARDS I PROCLA MATIONS I PRESENTATIONS 

D-1 Awards-None 

D-2 (a) Mayor Nakanishi presented a proclamation to Doris McCaughna, volunteer wim the 
Women's Center, proclalming the month of October 2001 as "Domestic Violence 
Awareness Month' in the City of Lodi. 

Ms. McCaughna reported that the Lodi Women's Center has been operating in the Lodi 
community for over ten years, providing assktance to women, children. and families in 
crisis. Programs include counseling for victims of domestic violence and sexual assault, 
legal advocacy, assistance with temporary restraining orders, ongoing support groups for 
victims of domestic violence. referrals for job preparation, housing. food. and clothlng. in 
addition, they o h  VINE (Violence Is Not Excusable) House, a safe shelter for domestic 
vlolence victims and their children. On behalf of the Women's Center, Ms. McCaughna 
thanked Judge Bysinger and Judge Warner for their ability to leave a lasting impression 
on domestic violence offenders, their compassion for victims, and their tenacity for justice 
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in these cases. She also thanked Chlef Adam and the Lodi Poke Department for their 
continuing efforts in the fight against domestic violence. Ms. McCaughna reported that 
Lois Borchardt. a founding member of the Women’s Center. died In August. She was 
referred to as ‘Mother Theresa” by staff and was the organizing force that kept the 
volunteers working as a successful team. Ms. Borchardt was named 2001 Woman of the 
Year by Senator Machado for her work in the comrnunlty. 

0 3  (a) Sweta Patel. member of the Greater Lot3 Area Youth Commission, acknowledged the 
Teen 01 the Month, Sarah H M  from Lodi High School. Ms. HM introduced her parents, 
Dr. Jim and Mary Hoff. 

E. CONSENT CALENDAR 

In accordance with the report and recanmendation of the City Manager. Council, on motion of 
CMlncil Member Land, Pennino second, unanimously approved the following items hereinafter set 
forth exceot those othcnnrlsa not&. 

E-1 

E-2 

€4 

€4 

E-5 

E-6 

E-7 

E-a 

E-9 

E-10 

E-1 1 

Claims were approved in the amcunt of $4l8.50o,363.29. 
The minutes of August 29. 2001 (Special Town Hall Meeting). September 19. 2001 
(Special W ing ) .  and October 2,2001 (Shirtsleeve Session) were approved as written. 

‘Recelve PCE/TCE Report of Expenditures in the amount of $506,196.00” was removed 
fmm the Consent Calendar and discussed and acted upon under the Regular 
Calendar. 

Adopted Resolution No. 2001-237 approving the Annual Investment M c y  and Internal 
Control Guidelines. 

Approved the s p a c i f i i t i i  for ten 55foot Class 1. twenty 45foot Class 3. and ten 3 5  
foot Class 3 wood utility poles and authorired advertisement for bids. 

Approved the specifications for twenty-five post-top (globe) luminaires and authorized 
advertisement for bids. 

Adopted Resolution No. 2001-238 awarding the contract for White Slough Water Pollution 
Control Facility Chlorine Resldual Analyzer Replacements to Borges 8 Mahoney 
Company, of Vallejo, in the amount of $1 5,700; and appropriated 520,000 for the project. 

“Adopt resolution rejecting lowest bid for Armoly Park Bleacher Improvements, 333 N. 
Washington Street. and award Md to next lowest responsiMe bidder, Benton Fence and 
Drilling, of Galt ($63.570.00)” was pulled m m  the agenda putwant to sraff‘s request 

”contract Change Orders for Elm Street Improvements, Church Street to Sacramento 
Street: and appropriate addiiional funds” was rcHnovad from the Consent Calendar and 
dlscuued and acted upon under the Regular Calendar. 

Took the following actbns with regard to the Arcadia Place development: 
Appraved the final map for Arcadia Place, Tract No. 3147, and directed the City 
Manager and City Clerk to execute the improvement agreement and map on behalf of 
the City; and 
Appropriated funds for a p p l i i  fee credits. 

Took the following actions with regard W the Tienda Place, Unk No. 1, development: 
Approved the final map for Tienda Place, Tract No. 3141, and directed the City 
Manager and City Clerk to execute the improvement agreement and map on behalf of 
the City; 
Authorized the City Manager to execute an addendum to the improvement 
agreement, without further Council action. for reimbursement for excess width street 
pavement improvements in Kettleman Lane; and 
Appropriated funds for applicable fee credits. 

2 
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E-12 Directed the City Manager and Cily Clerk to execute the improvement agreement for 
Century Meadows One, Unit No. 2, Tract No. 2786. Master Storm Drainage Facilities, on 
behalf of the City and appropriated funds for the reimbursement. 

Adopted Resolutim No. W1-239 approving the application to apply for grant funds from 
the Roberti-ZBerg-Harris Urban Open Space and Recreation Program under the Safe 
Neighborhood Parks, Clean Water, Clean Air, and Coastal Protection Band Act of 2000 
for improvements to Lodi Lake Park central (southwest) area and authorized the City 
Manager to sign tt?a local match certificate form and waiver request form. 

Adopted Resolution No. 2001-240 aumorizing the City Manager to provkle funding in the 
amount of $50,000 to fund the Public Benefits Program Grant - Vtneyard Shopping 
Center Demand-side Management Project. 

Adopted Resolution No. 2001-241 authorizing the City Manager to provide funding in the 
amount of $15.909.60 to fund the Public Eenefii Program Grant - Wine Country Paza 
Demand-side Management Project. 

E-13 

E-14 

E-I5 

F. COMMENTS B Y THE PUBLIC ON NON-AGENDA ITEMS 

Georgianna ReicheR, President of the Land Utilization Alliance. stated that those she 
represents have grave concerns about Lodi's Redevelopment Plan. She stated that she was 
surprised at Mayor Pro Tempore Permino's reaction to her comments at the last Councll 
meeting, considering his involvement with the Council of Governments. which is supportive of 
regional government. She stated that when regional tax dollars are spent, anyone in the 
region has a right to address it, including Manteca. She expressed concern that the City did 
not spend funds on Improving the water and sewer pipes on the east side, which allowed for 
the area to be considered blighted and placed in the Redevelopment Area. Ms. Reichelt 
stated that she has checked with other cities and found that they put their water and sewer 
funds in an enterprise account governed by GASB. Cities cannot charge in excess of what it 
costs to deliver the services and maintenance. otherwise it falls under Proposition 218. 
Ms. ReicheR suggested that the City review where it is spending its enterprise funds, as it was 
her understanding that some of the water funds have been going toward Police, Fire, and 
other senims that have no correlation with water or sewer. She reported that the City of 
Modesto was successfully sued by 'Howard Jar& and Paul Gann' and the Modesto 
Taxpayers Association over this issue. 

Council Member Land confirmed that Lodi has Enterprise Funds for water, wastewater. and 
electric. There is an in-liiu transfer fee that goes into the fund. He asked the City Attorney 
for verMcatmn that the transter of funds from the Enterprlse Fund to the General Fund is 
lawful. 

City Attorney Hays replied in the affirmative and stated that there has never been a lawsuit to 
date that has successfu~ challenged the in-lieu transfer. 

Ms. ReicheR stated that she would obtain and provide a copy of the lawsuit to Council at the 
next meeting. 

Mr. Hays indicated that Ms. Reichelt may be speaking about a Superior Cowl case, in which 
the decision would not set a precedenca necessitating c n i i  to react. 

Mayor Nakanishi asked Mr. Hays lo provide Covncil with an executive summary on the issue. 

G. PUBLIC HEARINGS 

G-1 Not& thereof having been puMihed according to law, an affidavit of which publication Is 
on fib in the office of the City Clerk, Mayor Nakanfshi called for the continued Public 
Hearing to consider updating Development Impact Fees for water, wastewater collection. 
storm drainage, streets, police, fire, parks and recreation, and general City facilities, and 
amending Title 15. Chapter 15.64 of the Lodi Municipal Code. 
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Mayor Pro Tempore Pennino remlnded staff that thk item was continued for the purpose 
of amending the documents to Include a section on Public Art. 

Publii Works Director Prima read Section 11, Public Art Program, which was attached to 
the staff report for thls item (filed). 

Council Member Land noted that he was not present at the last Council meeting; 
however, he had reviawed the tape and agreed with Council's dedsion to add the Public 
Art element into the Development Impact Fee update report. 

Hearina Owned to the PuMiq 

None. 

Publiffi Portion of Hearina 

MOTION: 

Council Member Land made a motior\. Pennlno secoM. to: 

Adopt Resoluth No. 2001-242 entitled. *A Resolution Of The Lodi City Council 
Amending Development Impact Mitigation Fees For All Developments Within The city 
Of Lodi"; and 

0 Introduce ordinance No. 1706 entitled, .An ordinance Of me City Council OT The 
city Of Lodi Amending Title 15 - Buildings And Constmion, Chapter 15.64 - 
Development Impact Miligation Fees By Repealing And Reenacting Section 
15.64.040 - 'Payment Of Fees,' And Section 15.64.050 - 'Adoption Of Study, Capital 
Improvement Program And Fees' To The Lodi Municipal Code Relating To 
Development Impact Fees." 

DISCUSSION: 
Discussion ensued regarding the appropriateness of adding language in the resolution to 
reflect the addRion of the Public Art Program. Councll expressed concurrence to add the 
language. 

MOTION -AMENDED 

courcil Member Land amended his motion. Pennino second, to further include under 
Item 1 in Resolution No. 2001-242 Me addition of Secbkn 11, Public Art Program. 

DISCUS SION 
Council Member Howard reported that she previously voted against allocation of funds 
from the Development Impact Fees for the Public Art Program. She confirmed that her 
pasition has not changed; however, she would vote in favor of the owrall Development 
Impad Fee update as she is in agreement wmh a11 other elements of the recommendation. 
and also due to the exlensive study and investigation by staff and interested parties that 
went into the maner. She encouraged staff and Council to continue to look at how the 
Public Art Program Is impacting the communily and ensure that it has a positive effect on 
funds. 

m: 
The above motion carried by a unanimous vote. 
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H. WMMUNICATIONS 

H-1 

H-2 wrts: BoardslCommissionflask Forces/Committees -None 

H-3 Appointments - None 

H-4 Miscellaneous 

Claims filed against the City of Lodi - None 

a) Received the cumulative Monthly Pmtocof Account Summary through September 
30.2001. 

1. REGULAR C ALENDAR 
(NOTE: Items under the Regular Calendar were heard and discussed out of order.) 

City Manager Flynn recommended that ltem 1-1 be moved to the end of the Regular Calendar. 

1-2 “Authorize the City Manager to execute a contract with ACRT, Inc. for h e  U M  Fontst 
Management Plan and software; and appropriate funds for the contracr 

Public Works Director Prima repotted that under the propo%ed Urban Forest Management 
Plan, ACRT, lnc., whiih has its west coast office in Lodi. would evaluate City trees, 
measure their size, log an assessment of their health and safety issues, and locate them 
on the City mapping system so that staff would have the abiliry to access the data and 
review the maintenance history of the trees. Benefits of this Plan include allowing 
maintenam stafi to do planning for budgelary purposes and tracking tree maintenance 
and hlstory. The street tree portion of the ptugram will cost $44,000 and the park tree 
portion will cost $10,000. These amwnds include software, training, and contingencies 
for additional trees, as the exact number is unknown at this time. 

Council Member Land recalled that mis matter was listed on the Gonsent Calendar of a 
previous Council agenda. He appreciated that il was removed and brought back for a full 
presentatin to Council at a Shirtsleeve Session. He expressed full agreement for 
including park trees in the Plan and asked that when the inventory is complete. a 
presentation be given to Covncil at a Shirtsleeve Session on the benefits of the Urban 
Forest Management Plan and sofhvare. 

MOTION: 
Council Member Land made a motion, Hitchcook second, to authorhe the City Manager 
to e x m e  a contract with ACRT, Inc. for the Urban Forest Management Plan and 
software; apptupfiate the necessary funds for the contra* and further difect stafl to 
include park trees in the inventory and management plan 

DISCUSS ION 
Council Member HlWlcock hoped that the next time Council revisb this issue it would 
include a Herltage tree ordinance to protect the area’s mature oaks. 

m: 
The above motion carried by a unanimous vote. 

‘Reaffirm $4O,oOO approprbtkm for the All Veterans’ Plaza Pr- 

City Manager flynn summarized past Council adions related to funding the All Veterans’ 
Plaza Project. The Council otigiially appmpriated $25,000 for design work. in response 
to a subsequent request, an addiinal $15.OOO was appropriated for design work, 
btfnahg the totat to $4Ci,ooO. The committee later repwted to Council that the cost of the 
project would be $4W,OOO. The committee working on the project are comprised mainly 
of laypersons unfamiliar with standard business practices of the City. As a resuk. there 
has been confusion on the part of the committee members about what was actually 

1-3 
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appropriated for the project. They belleve a total of $490,000 was appropriated by 
Council for the All Veterans' Plaza Project. It is staff's recommendation that the Council 
reaffirm $49O,OOO for the project, which has been set aside for this purpose. 

Cynthii Haynes, Assistant to the City Manager and President of the Lodi Area Veterans' 
Plaza Foundation, provided an update on the project. Construction of the All Veterans' 
Plaza has begun and completion is anticipated by February 2002. The Foundatii's fund 
development plan accomplishments include: 

Fundraising brochure: . Corporate sponsorship packet that has been mailed to more than 100 corporations 
across the nation: 
Web site; 

Billboard signage; 
Speakers bureau; and 

0 

Ms. H a w  repolted that the Fwndatbn is currently working with a local developer and 
two local banking institutiMls to build a house with community labor. Ail ot the proceeds 
from the sale of the house would go toward the Veterans' Plaza To date the Foundation 
has raised more than $25.000 in cash and 830,OOO in in-kind contributions. The 
Foundation's goal is to make payments back to the City on a biannual basis, beginning 
December 2001. MS. Haynes introduced Pastor Steve Janet, the Foundation Treasurer. 

Council Member Hilchcodc asked Mr. F w n  what amount he believed the Foundation 
expected to pay back the City, to which he replied W90,MN). 

Council Member Howard inquired whether the City %urrenv put aside $49O,OOO. or 
"originay put it aside. 

Mr. Flynn replied that when the Councll approved the original desii  work. $25,ooO was 
appropriated and charged to the proiect. When the Council amended that to add 
$1 5,000. that was also appropriated and added to the project. When the Council agreed 
that the project could go forward for $4450,000, that amount was appropriated and placed 
in the project account. The account is now funded to $490.000. 

Addressing Pastor Janet, Council Member Land pointed out that the City Manager 
believed the Fwndalion's repayment would be $49O,OOO; however. based on a letter from 
Pastor Jarret it is the Foundatiin's belid that the $4O,OW for desii work was a 
contribution fmm the Ctty and the loan amount was $450.000. 

Pastor Janet remlnded Council that the indMduals tasked with working on this project are 
veterans who do not have the expertise of City staff. He reviewed past Council action 
related to funding the Veterans' Plaza and stated that $4O,OOO was for the design only, 
while the project amount was 6450,ooO. The Foundation has agreed to pay back the 
$4SO.OOO project cost. 

In response to Council Member Land. Mr. Flyrm confirmed that the $4O.OOO for the design 
work was spent out of last year's budget, and 5450.OOO has been included in the CaDital 
Account portion of the 2001 -2003 budget. 

Councll Member Land spoke in favor of designating the $4O,OOO as a C i  contribution for 
the 6eSlgn work, and speci@ing WW.OO0 as a loan to the All Veterans' Plaza and 
Foundation. which would generate funds for repayment. 

0 PIazalogo: 

Informati! booth for participation in communlty events. 

6 



Cohued oddur 17,2801 

MOTION: 

Council Member Land made a mtlon. Nakaniishi second, to reaffirm that the 540,OOO 
appropriation was a contribution from the City for the deslgn of the AH Veterans’ Plaza 
project, and the $45O,ooO project cost appropriation was a loan to be repaid by the All 
Military Veteran’s Plaza Foundation. 

DISCUSSION 

Council Member HRchcodc recalled the candl riRiaIly appmved $25,ooO as a City 
contribution, but all subseqvent mounts, inclwBng the $15,aoO, were oMlsideredtobealoan. 

In response to Mayor Pro Tempore Pennino, Flnance Director McAthie confirmed the 
funding for the project is in the Capital budget. She added that it was also documented in 
the goals, and stated that the $450,000 was in the prior year. 

Mayor Pro Tempore Pennino clearly recalled Mat the project was not to exceed 5450,MX). 
The budget breakdown Included design and all levels of the project for a total of 
$450,W. He clarified that he would not be voting against the veterans, but rather, he 
would be voting on the princlpb of the budget 

Mayor Nakanishi expressed strong support for designating the $4O.OOO as a contribution 
from the C i i ,  parfilarly at this time of difficulty in the country. The money should be 
dedicated to all veterans. present and future. 

VOTE: 
The above motion c a m  by the following vote: 
Ayes: Council Members - Hitohcock, Land and Mayor Nakanishi 
Noes: Cowcil Members -Howard and Pennino 
Absent Council Members - None 

’contract Change Orders for Elm sheet Improvements. Church stnret to Sacramento 
Street; and approprlate additional funds’ 

Public Works Director Prima explained that due to stafl’s haste in completlng the Elm 
Street project, a large error was made in the cost estimate. In addition to Elm Street, the 
prqect included replacement of curb. gutter. sidewalk, paving, and tree wells along 
Church Street from south ot Elm Street, north up to the alley. The alky was rebuilt 
between Church and School Streets. Replacement of the sewer line was done from 
Church Street to Sacramento Street. Water lines and storm drains were replaced on Elm 
Stmet, as well as the concrete, surface work, demrat i i  lighting, and trees. It was 
anticipated to have the theater prolect developer use 115 contractor to do the bulk of the 
street work; however, the C i  was to furnish a signifiint amount of equipment including 
street furniture, street lights. some of the signal poles, controller, and trees, as well as to 
conduct soils testing and do signage work. The materials and services totaled nearly 
$301 .OOO. This amount was not included in the original appropriation tnat staff requested 
in March. The contract amount that was signed with the developers to do the installation 
and reconstruction work was slightly over $1 . l  million. Only $1.2 million was appropriated 
for the project. The project was estimated by the developer based only on concept plans, 
as the actual plans and specifications were developed as the project moved forward. 
Change Orders for work done by the developer’s contractor have amounted to $2ao.ooO. 
This equals approximately 17% of the or!ginal contract amount. Staff is confident that 
they have received a competitive prica for the work. 

Mayor Pro Tempore Pennino noted that $493,000 was appropriated in the Capllal budget, 
and inquired as to what projeaS will not be accomplished, or be delayed. due to this error. 

Mr. Prima replied that all pmjects will be accomplished and dld not anticipate delays as a 
mutt  of this issue. He stated that $lOO,OOO in gas tax would be applied toward this 
project, which after being subtracted from the requested $285,000. results in only a 
$185,000 difference. In sfJd%im, stafl mbcipah a s- amount of funding by 
~theGoundlofGovemmentsandtheStateTransportathnlnrpnxremernPrcgram(sTIp). 

E-9 
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Council Member Hitchcock commented that such an enor has not happened during the 
three years she has served on the Council, implying that it is pardmable, and stated that 
she would have voted in favor of the project even if the initial a t  had been what is 
indicated today. 

Council Member Land stated that when this project was originally brought before Council 
he felt that it should have gone through the standard bid pmcess. and believed if if had 
been done thiffi situation would not have occurred. He expressed disappointment that 
Council was not informed earlier abovt the Change O~@rs, and asked for an explanation 
of the anticipated $4O,OOO in Change Orders that are yet to come. 

Senior CMl Engineer Charlie Swimley explained that some Change Order requests were 
received after the staff repoft was completed for this item. They are related to surface 
improvements, such as streetlight footings. 

city Manager Rynn noted that Mr. Prima has done an outstandiq lob for the City and has 
excellent staff, several of which am new and are learning to deal with dimerent contractors 
and issues. He reminded Councll that they had expressed the need for expediency on 
this project and several others. 

In reply to Council Member Howard, Mr. Prima again stated that he dd not believe that 
any other projects would be stopped or delayed due to this issue. 

Council Member Wnchcook and M a w  Pro Tempore Pennino complimented Public Wnks 
staff for their excellent work and specifically for the outstanding results on Elm Street. 

WTION I VOTE: 

The Cty CounCII, on motion of Council Member Hitchcock, Land second, unanhnously 
received for information Contract Change Orders 1 through 9, and authorized 
appropriation of $493,000.00 additional Capital funds to cover the remaining, anticipated 
construotion costs associated with the Elm Street Improvements, Church Street to 
Sacramento Street, project. 

1-1 'Review of PCWCE Financing" 

CW Attorney Haw read the staff report he submitted for this item (filed). 

PUBLIC COMMENTS: . In response to questions by Eween St Yves relat i  to PCWCE related 
expenditures, the following information was reported. 
Cty Manager Flynn stated that proceeds fmm the Certificate of Participation were 
$5.281 million, and the water fund contributed $6.3 million. Referencing 
documents under Item €4, Mr. Flynn summarized the expenditures made from 
July through August 2001. He confirmed that a $1 million judgement has been 
received by the City. 
Finance DirectM McAWe reported that the $1 mlition judgement was applied 
toward the original water fund expenditure. 
Ms. St. Yves reported that the San Joaquin County Rental Property Assaciation 
sued the Cily of Stockton for $13.5 million and they pa!d only $270.000 In legal 
fees. She asked whether taxpayer money goes into the water fund. She stated 
that local businesses are paying legal fees to defend themselves against the Ci. 
and Inquired why the City Is suing them to rectify something that they had nothing 
to do with h the first place. 
Mr. Hays warned that the questioning 1s beyond the scope of the matter 
described under this agenda item. 
Ms. St. Yves asked what the Clty is hophg to get !n return for Its expenditures. 
Mr. Havs redied that he expects full rmvely for the dollars spent as well as the 
cost of cleanup in the community. 
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Council Member Hitchcock asked i f  there have been recent draws from Lehman Brothers. 

C i  Manager Flynn distributed a handvritten document to Council (filed). 

Ms. McAthie explained that the document distributed by Mr. F b n  was prepared in 
response to Ms. Hitchcock's request regarding how much money would have to be paid in 
interest on the amount of money that has already been drawn down. Ms. McAthie stated 
H would be the London Interbank Offered Rate (LIBOR) pius 20%. The LIBOR rate 
fluctuates; however, the cap is 3056. By cakulating each quarter at the % maximum 
amount the interest owed on the $92 million that has been drawn down amounts to $2.2 
million. 

In reply to Council Member Hitchcock. Amuntina Manaaer Rubv Paiste -that as 
of August, $5.8 millicn has been spent out of the $9.2 rn i lh .  

DiscussiMLsnsued regs rdino the o f d r p  on a 
quarierlv basis, while paying 23% interest on the sum for the period of time pendinq its 
disbursement. 

Mayor Pro Tempore Pennino encouraged the City Manager to play a more active role in 
leveraging funds, and cautlowly suggested the possibility of using the Clty's reserves. He 
noted. however, that the C i s  General Fund reserve is now $23 million, the lowest it has 
been in many years. 

Addressing the mb l i i ,mAWih i  ncW that the PCWCE issue began in 1997. 
Detarls about the Imgabon cannot be discussed. as it could cause harm to the Clty's case 
and potentiallv be q uite castlv. council has been DRWICIIM intormarion mat is rav e 
He asked for support toward comuletinq the urocess. became to stop now would clearly - not be in the best interest of the city. 

Council Member Howard disclosed that she met with the owner of Guild Cleaners and his 
attorney Stephen Meyer this afternoon. and foliowed all Brown Act laws while doing so. 

Council Member Hitchmck also disclosed that she met with Mr. Alquist and Mr. Meyer. 
She commented that other individuals have expressed c~lcems to her similar to what 
Ms. St. Yves addressed today. She asked whether more money will need to be 
borrawed. 

Mr. Hay reported that the bonowing cap was $16 m l i .  The amount that was available 
for the City to use in its enforcement actw was $15 million. He projected that it would 
not be necessaty to b o r n  beyond that. 

In response lo questions by Council Member Hitchcock related to the loan agreement, 
Mr. Hays reported that if no money were available to move forward, the loan agreement 
simply remains Inactive. The City mxtld not be under obligation to repay It or move 
forward. H e  stated that the agreement is at its end when the final draw is made. 
Mr. Hays believed that as long as the C i  had money available from the agreement, it 
would be obligated to continue to proceed until the money was exhausted. Once the 
money was exhausted. the C i i  would be under no more obligation to move fomrard, and 
it would not force the payment of the loan to come due. The lender has first call on any 
recoveries. Mr. Hays read paragraph four, entitled Permmed Deductions, from page 11 of 
the Program Receipts Sale and Repurchase Agreement (filed). He stated that this relates 
to the negotiated amount that goes toward the water fund. The payments then go into the 
program receipts account, w h i  is transferred to the trustee. Mr. Hays replied in the 
affirmative to Ms. Hitchcock's inquiry regarding whemer it would pay the borrowed amount 
plus interest, and the City would then be able to get whatever Is in addition to that for 
cleanup. 

MOTION/ VOTF 
No Council action was required in this matter. 
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ConrinuQ W h r  17,2001 

J. ORDINANCES 

None. 

K. 4 s  - NDAIT M . Mayor Nakanishi announced that a Town Hall meeting on the subject of water issues is 

Council Member Hitchcock thanked the Camcil and staff for their willingness to bring 

scheduled iw next week. Public Works Diec(or Prima reviewed the names of the guest 
speakers. 

forward the PCWCE financhg issue. She asked that the Council receive (via the 
Consent Calendar) a quarterly report from the Finance Department summarizing the 
status including Ma t  is owed and what the accrued interest is. 

he was out of town at a business meeting lor Farmers and Merchants Bank and the 
California Bankers Association. At this meeting nine presentations were given regarding 
community development programs and services. These presentations included: 1) Lodi 
House, 2) the RENEW project, of which 13 pieces of property on the east side have been 
identified to rehabiliiate or build new homes for affordable housing, and 3) a grant 
program for first t i e  home buyers. 

Council Member Land also commented on the following tssues: 
1. He thanked the Council for participating last Sunday at the Lcdi House fundraiser. 
2. Recognized the City Clerk for staffing the City Council booth at the Celebration on 

Central Event. 
3. Announced that Hutchins Street square is hosting a Halloween haunted house on 

October 31. 
4. He attended the NCPA conference, at which updates were given regarding power 

market issues. They also warned of lobbyist efforts to take away local control. 
5. He plans to attend the League of Califomla Citles Mayor and Council Members 

Institute being held January 9 to 11 and encouraged all other Council Members to 
attend as well. 

. 

. Council Member Land explained that he was unable to attend the last Council meeting, as 

. Council Member Howard pointed out that Council failed to vote on Item E-3. 

E-3 meceive PCEfKE Report of Expenditures in the amount ot $506,196.00" 

MOTION I VOTE: 

The City Councll. on motion of Council Member Hitchcock. Pennino seoond, unanimously 
received the FCWCE Report of Expenditures in the amount of $506.196.00 from July 
through August 2001. 

L. COMMENTS B Y THE CITY M ANAGER ON NO N-AGENDA ITEMS 
b City Manager Flynn announced that Roger Houston, Chef Building Inspector, will be 

retiring on November 29. 

Mayor Pro Tempore Pennino noted that tnfonnatim Systems Manaaer Stan H e l d  will 
be leaving employment with the City, and he asked City Manager Flynn to prepare a letter 
on behalf of the Council thanking him for his hard work and dedication. 
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M. PLUOURNMENT 
There being no further business to come before the City Council, the meeting was adjourned at 
055 p.m. 

ATTEST: 

Susan J. Blackston 
City Clerk 
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CITY OF LODI COUNCIL CQMMUNKATION 

AGENDA TITLE 

MEETINQ DATE: October 17.2001 

PREPARED BY: 

Review of PCVTCE Financing 

Randall A. Hays, City Attomey 

I 
RECOMMENDATION: 

BACKGROUND: 

pbce-mQnies upon whieh the citv au ld  draw to.continue_ltsct ivities rdative to the Citv's enforcement, 
actlvities involving the PCEnCE groundwater and soti contamination within the City of Lodi. 

The transaction 1s reasonably simple in Its constnrction. Basically. the City has pledged as a revenue 
stream to pay off the bonowing+ future recoveries anticipated from its enfon;emsnt activities against 
responsible parties for the groundwater and soil contamination in the City. In return for that pledge of 
revenues. Lehm Brothers has agreed to make available to the City funding to proceed with those 
enforcement a es. The cap on that funding is $16 million dollars. Since the revenue stream is 
contingent upon successful enforcement activities, which is not as secure a revenue stream as rates 
charged for utility usage, the interest rate is greater than normally seen in a municipal borrowing. The 
base rate was tied to a money rate index known as the London Interbank Offered Rate (LIBOR). The Wall 
Street Journal reported on Monday, October 8, 2001 that the LIBOR %month rate was 244%. The 
borrowing rate for this borrowing is the LIBOR >month rate plus 20%. 

lnduded with this memo are the basic documents of the transaction that resulted in the borrowing, as well 
as minutes of the meeting indicating the discussion surrounding the actions taken by the Counal and the 
Lodi Financing Corporation. 

FUNDING: NlA 

That the City Council discuss as they deem appropriate. 

The City Cauncil at its wLdah.mBBtjmf Nwembef 3, 1999 actirw 
in its capacity as the City Council as well as actina in its capacilv as 

,!he Lodi Financing Corporakm approved documents which put into 

Respectfully submitted, 

APPROVED: 
H. Dion Flynn - Cily Manager, I 
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PROGRAM RECEIPTS SALE AND REPURCHASE AGREEMENT 

THIS PROGRAM RECEIPTS SALE AND REPURCHASE AGREEMENT, dated as of 
June 1, 2000 (the "Agreement"), is hereby entered into by and between the CITY OF LODI, a 
municipal corporation organized and existing under the laws of the State of California, as seller 
and assignor (the 'Tity") and the LODI FINANCING CORPORATION, a nonprofit corporation 
organized and existing under tbe laws of the State of California, as purchaser and assignee (the 
"Corporation"); 

W I T N E S S  E T H :  

WHEREAS, there exists in the City a significant water contamination problem 
threatening the City's water supply and the health and safety of the City's inhabitants; 

WHEREAS, in May 1997, the City executed a Comprehensive Joint Cooperative 
Agreement (Including Related Delegation and Settlement Agreements) with the California 
Environmental Protection Agency, Depanment of Toxic Substances Control ("DTSC") Relating 
to the Investigation and Abatement of the Hazardous Substance Contamination In and Affecting 
the City (the "Cooperative Agreement"); 

WHEREAS, under the Cooperative Agreement, the City is committed to act as lead 
agency in initiating and prosecuting environmental enforcement actions (the "Program") to 
compel responsible parties to investigate and clean up all actual or potential dangers to public 
health and the environment arising from or related to hazardous substance contamination of 
portions of the City's groundwater and soil located within an area of approximately 600 acres and 
encompassing the City's central business area (the "Lodi Area of Contamination"), as described 
in the Cooperative Agreement; 

WHEREAS, the Cooperative Agreement fully resolved the City's liability, if any, for 
contamination arising, in whole or in part, from the design, construction, operation or 
maintenance of the City's sewer systems; 

WHEREAS, it is in the public interest and welfare of the City's inhabitants that the City 
find a means of financing the costs of the Program in order to fulfill the City's obligations under 
the Cooperative Agreement, and to enforce laws and ordinances which compel responsible 
parties to assume the cost and responsibility for the necessary remediation work to clean up the 
City's water supply and preserve and enhance the City's water system; 

WHEREAS, the costs of environmental litigation under the Program may be significant; 

WHEREAS, the City has determined that the most feasible means of financing Program 
costs is through the implementation of a certificate of participation financing, which financing 
will facilitate the effective and expeditious abatement of an existing or threatened Environmental 
Nuisance (as defined in the City's Comprehensive Municipal Environmental Response and 
Liability Ordinance, described below) within or affecting the City; 

WHEREAS, pursuant to Sections 37350 and 7158 of the California Government Code, 
Section 17 of the Califomia Code of Civil Procedure, and Sections 953 and 954 of the California 
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Civil Code, the City may sell all or a portion of its right to receive recoveries arising from the 
Program; 

WHEREAS, pursuant to Sections 37350 and 7158 of the California Government Code, 
Section 17 of the California Code of Civil Procedure, and Sections 953 and 954 of the California 
Civil Code, the City may purchase all or a portion of its right to receive recoveries arising from 
the Program; 

WHEREAS, to implement this certificate of participation financing, the City proposes to 
irrevocably sell and convey to the Corporation its right to receive Program Receipts (as defined 
herein), and simultaneously therewith the Corporation desires to resell and reconvey such 
Program Receipts back to the City in consideration of receipt of the Repurchase Payments (as 
defined herein), all pursuant to this Agreement; 

WHEREAS, the Corporation and U.S. Bank Trust National Association, as trustee (the 
"Trustee"), will enter into a Trust Agreement, dated as of the date hereof (the "Trust 
Agreement"), pursuant lo which (i) the Corporation will assign and pledge to the Trustee its 
interests in and to the Repurchase Payments and (ii) the Trustee will agree to execute and 
deliver, from time to time, a principal amount not to exceed $16,000,000 of certificates of 
participation (the "Certificates"); 

WHEREAS, each Certificate will evidence an undivided, proportionate interest in 
Repurchase Payments, consisting of a principal component and an interest component, to be 
made by the City, as provided herein and in the Trust Agreement; 

WHEREAS, the purchase price to be paid by the Corporation for each portion of 
Program Receipts purchased from the City pursuant to this Agreement will be payable solely 
from proceeds from the sale of the Certificates; 

WHEREAS, the City's obligation to make Repurchase Payments (and certain other 
payments under this Agreement) will be a special obligation of the City payable solely from 
Program Receipts; 

WHEREAS, the City adopted its Comprehensive Municipal Environmental Response and 
Liability Ordinance, Ordinance No. 1684, on November 17, 1999, effective December 17, 1999 
(the "Ordinance") pursuant to which the City, among other things, has created in favor of 
Certificate Holders a first lien on the Program Receipts, and the City acknowledges that such 
first lien is superior to all other uses of Program Receipts, except With regard to certain Permitted 
Deductions as provided herein; 

WHEREAS, the Program Receipts may be pledged to and deposited in the Municipal 
Fund (as defined herein) created under the Ordinance as proceeds of the City's environmental 
abatement program; 

WHEREAS, being payable solely from Program Receipts, the receipt by Certificate 
Holders of any amounts hereunder and under the Trust Agreement is unpredictable and 
uncertain, and accordingly there is significant risk inherent in purchasing and holding the 
Certificates; 
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WHEREAS, in view of the risks and uncertainties associated with the Certificates, the 
City acknowledges that the interest cost of the Certificates is significantly higher than in 
traditional municipal finance transactions; 

WHEREAS, pursuant to Section 5900, et seq. of the California Government Code, the 
City, through the Corporation, is authorized to issue Certificates the interest component of which 
is subject to federal income taxation, and the City has determined that the interest component of 
the Repurchase Payments made hereunder and represented by the Certificates will be subject to 
federal income taxation; 

WHEREAS, pursuant to Section 5906 of the California Government Code, the 
Certificates and the purchasers thereof will be exempt from the usury provisions of Section 1 of 
Article XV of the California Constitution; 

WHEREAS, the City and the Corporation propose to execute and deliver a Certificate 
Purchase Contract (the "Certificate Purchase Contract") with Lehman Brothers Inc. (the 
"Original Purchaser"), pursuant to which the Original Purchaser agrees to purchase, from time to 
time, the Certificates in an amount up to an aggregate principal amount not to exceed 
$16,000,000; 

WHEREAS, Lehman Brothers Inc. has acted as Placement Agent for the Certificates; 

WHEREAS, the DTSC has provided in writing that the financing described in this Sale 
and Repurchase Agreement, the Trust Agreement and the Certificate Purchase Contract and 
evidenced by the execution and delivery of the Certificates does not violate the Cooperative 
Agreement; 

WHEREAS, the City and the Corporation have detem~ined that all acts and proceedings 
required by law to exist, to have happened and to have been performed precedent to and in 
connection with the execution and entering into of this Agreement and the consummation of the 
transactions authorized hereby do exist, have happened and have been performed in regular and 
due time, form and manner as required by law, and the City and the Corporation are now duly 
authorized and empowered to execute and enter into this Agreement and to consummate such 
transactions for the purpose, in the manner and upon the terms herein provided; 

NOW, THEREFORE, for and in consideration of the premises and the mutual covenants 
hereinafter contained, the parties hereto hereby formally covenant, agree and bind themselves as 
follows: 

ARTICLE I 

DEFINITIONS 

Section 1.1. Definitions. Unless the context otherwise requires, the terms defined in this 
Section shall, for all purposes of this Agreement, the Trust Agreement and of any agreement 
supplemental hereto and of any statement, opinion or other document herein mentioned, have the 
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meanings herein specified, to be equally applicable to both the singular and plural forms of any 
of the terms herein defined. Words of any gender shall be deemed and construed to include all 
genders. 

Accreted Value 

"Accreted Value" means Outstanding Principal and all unpaid Compounded Interest 
thereon, calculated in accordance with Section 2.04 of the Trust Agreement. 

Additional Paments 

"Additional Payments" means all amounts payable by the City as Additional Payments 
pursuant to Section 6.7@) hereof 

Aereement or Sale and Reourchase Ameement 

"Agreement" or "Sale and Repurchase Agreement" means this Program Receipts Sale and 
Repurchase Agreement, dated as of June 1, 2000, between the City and the Corporation, as 
originally executed and as it may from time to time be supplemented, modified, or amended in 
accordance with the terms hereof or of the Trust Agreement. 

Authorized Reuresentative 

"Authorized Representative" means, ( I )  with respect to the Corporation, the President of 
the Corporation or the Secretary of the Corporation or any other person designated as an 
Authorized Representative of the Corporation by a Statement of the Corporation signed by said 
President and filed with the Trustee, and (2) with respect to the City, the Mayor, the City 
Manager, or the City Attorney of the City or any other person designated as an Authorized 
Representative of the City by a Statement of the City signed by said Mayor, said City Manager, 
or said City Attorney and filed with the Trustee. 

Budeeted Promam Costs 

"Budgeted Program Costs" means those fees, expenses, and costs as allocated and 
described in the Program Budget as shown in Exhibit A to this Agreement. 

Business Day 

"Business Day'' means a day of the year on which banks located in the city where the 
Corporate Trust Office is located are not required or authorized to be closed. 

Calculation and Verification Aeent 

"Calculation and Verification Agent" means a financial institution, investment banking 
firm or accounting firm with a national reputation and capable of performing the functions 
assigned to the Calculation and Verification Agent herein and in the Trust Agreement, as 
selected or consented to by the Original Purchaser, together With such other Certificate Holders 
as are necessary to constitute, in the aggregate, at least 51% of outstanding Accreted Value. 
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Certificate Holder or Holder 

"Certificate Holder" or "Holder," whenever used herein with respect to a registered 
Certificate, means the Person in whose name such Certificate is registered. 

Certificate Purchase Contract 

"Certificate Purchase Contract" means that certain Certificate Purchase Contract, dated as 
of June 28, 2000, between the Original Purchaser, the City and the Corporation regarding the 
purchase of the Certificates by the Original Purchaser. 

Certificates 

"Certificates" means the certificates of participation evidencing the undivided, 
proportionate interests of the Holders thereof in Program Receipts to be sold and Repurchase 
Payments to be made by the City pursuant to this Agreement. 

&! 

"City" means the City of Lodi, a municipal corporation organized and existing under the 
laws of the State of California. 

closing Date 

"Closing Date" means June 29,2000. 

commitment Perid 

"Commitment Period" means the period beginning on the date of the Certificate Purchase 
Contract and ending on the Commitment Period Ending Date or the earlier occurrence of a 
Commitment Termination Event. 

Commitment Period Endine Date 

"Commitment Period Ending Date" means that date which is four years aRer the Closing 
Date. 

Commitment Term ination Event 

"Commitment Termination Event" means the occurrence, prior to the Commitment 
Period Ending Date, of (a) the City's delivery of a Termination Notice to the Trustee and the 
Original Purchaser, stating that it will make no further Issuance Requests; @) thereduction of the 
Purchase Commitment to zero as dessribed in the Certificate Purchase Contract; (c) the Original 
Purchaser's decision to terminate the Purchase Commitment in the event the City substitutes its 
Outside Counsel or modifies the terms of engagement of its Outside Counsel in a manner which, 
in the sole determination of the Original Purchaser, results in a materially prejudicial change; or 
(d) in the sole discretion of the Original Purchaser, an uncured Event of Default hereunder or 
under the Trust Agreement, or a violation by the City or the Corporation of any covenant, 



representation or warranty made herein or in the Certificate Purchase Contract or in the Trust 
Agreement, including but not limited to the occurrence of any of the proceedings or actions 
described in Section 9.l(e) hereof relating to banlouptcy or insolvency of the City or the 
Corporation or other actions described therein. 

Comoounded Interest 

"Compounded Interest" means all unpaid and accrued interest with respect to the 
Certificates which has been added to Accreted Value. On the day before the first Business Day 
of each January, all Current Interest will become Compounded Interest and will be added to 
Accreted Value in accordance with Section 2.04 of the Trust Agreement. 

Coooerative Ayeement 

"Cooperative Agreement" means the Comprehensive Joint Cooperative Agreement, 
executed in May 1997, between DTSC and the City regarding the investigation of and 
remediation of contamination in the Lodi Area of Contamination. 

Cornoration 

"Corporation" means the Lodi Financing Corporation, a California nonprofit corporation. 

Cornorate Trust Office 

"Corporate Trust Office" or "corporate trust office" means the corporate trust office of the 
Trustee in San Francisco, California, provided that, with regard to execution, delivery, transfer, 
exchange, registration, sumender and payment of Certificates, "Corporate Trust Offke" means 
the corporate trust office of US. Bank Trust National Association in St. Paul, Minnesota, or such 
other or additional offices as may be designated by the Trustee. 

Covered Subject 

"Covered Subject'' means a single potentially responsible party or tortfeasor that is or 
may be tiable for the abatement of environmental conditions within the Lodi Area of 
Contamination as a result of that party's ownership or operation, for a certain period of time, of a 
facility or that party's contribution to the environmental conditions requiring abatement. 

current Interest 

"Current Interest" means all unpaid interest with respect to the Certificates which has 
accrued but has not yet been compounded in accordance with Section 2.04 of the Trust 
Agreement 

D e f d  c O l l l m  itment Fee. 

"Deferred Commitment Fee" means $2.25 million, or such lesser amount as may be 
payable by the City to the Original Purchaser from time to time in accordance with the terms of 
the Certificate Purchase Contract and the Trust Agreement. 
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Deferred Commitment Fee Reserve Account 

"Deferred Commitment Fee Reserve Account" means the account by that name under the 
Revenue Fund established by Section 5.03 of the Trust Agreement. 

Deliverv Rate 

"Delivery Date," when used with respect to a particular Series of Certificates, means the 
date of delivery of such Series of Certificates to the Original Purchaser (as defined below) 
thereof. The Delivery Date for the first Series of Certificates shall be the Closing Date. The 
Delivery Date for each subsequent Series of Certificates shall be the first Business Day of any 
January, April, July, or October on or before the Commitment Period Ending Date as specified 
by the City in the applicable Issuance Request. 

Distribution Date 

"Distribution Date" means the first Business Day following each Repurchase Payment 
Date on which it is reasonabty practicable for the Trustee to send payments of Accreted Value 
and Current Interest to Certificate Holders. 

DTSC 

Substances Control, which entered into the Cooperative Agreement with the City. 

DTSC Settlement Pavments 

"DTSC" means the California Environmental Protection Agency, Department of Toxic 

"DTSC Settlement Payments" means those amounts used to reimburse the City for 
settlement payments it has previously made to DTSC for certain previously incurred response 
costs pursuant to Section 4.a of the Cooperative Agreement. 

p e n t  of Default 

"Event of Default" means any of the events specified in Section 9.1 hereof. 

Final Payment Date 

"Final Payment Date" means, with respect to all Cerlificates, January 1,2029. 

I n d m d e n t  Accountant 

"Independent Accountant" means a certified public accountant or firm of certified public 
accountants specializing in providing financial statements and audits for business and 
governmental entities and who has acted as such an accountant in California for at least three 
years. 
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lndeuendent Consultant 

"Independent Consultant I' means a reputable specialist or firm of specialists, including 
but not limited to an environmental consultant or an insurance consultant, qualified to evaluate a 
particular aspect of the Program. 

Interest Period 

"Interest Period" means the 3-month period beginning on each Rate Adjustment Date to 
but excluding the next Rate Adjustment Date; provided that the first Interest Period shall be from 
and including the Closing Date to but excluding the next Rate Adjustment Date. 

Investment Securities 

"Investment Securities" means investments in a money market fund rated "AAAm" or 
"AAAh4-G or better by S&P or a money market fund collateralized by direct obligations of 
(including obligations issued or held in book entry form on the books of) the Department of the 
Treasury of the United States of America. Such money market funds may include funds for 
which the TNStCC, its affiliates or subsidiaries provide investmenl advisory or other management 
services. The Trustee shall be entitled to rely upon any written investment direction from the 
City or the Corporation as a certification that such investment constitutes an Investment Security. 

Jssuance Reauest 

"Issuance Request" means a written Request and Certificate of the City, in substantially 
the form set forth in Exhibit B hereto, for the Trustee to execute and deliver a Series of 
Certificates in accordance with the provisions of Section 2.01 of the Trust Agreement. 

Leeal Disbursements 

"Legal Disbursements" means those amounts invoiced by Outside Counsel for out-of- 
pocket direct expenses at the actual cost charged by the provider of such materials or services, 
including postage, copying, overnight delivery services, messengers, long-distance telephone, 
expert witness fees and costs, and reasonable and customary travel expenses. 

Leeal Fees 

"Legal Fees'' means those amounts invoiced by Outside Counsel for professional legal 
services rendered on an hourly basis, in accordance with the Retainer and Fee Agreement in 
connection with the Program, and as further limited and described under Exhibit A haeto. 

LIBOR and 3-month LIBOR Rate 

"LIBOR" means, as of the second London banking day immediately preceding the 
beginning of an Interest Period (the "LIBOR Detemnination Date"), the rate for deposits in 
United States dollars for a period equal to the relevant Interest Period which appears on Telerate 
Page 3750 as of 11 :00 am., London time, on such date. If such rate does not appear on Telerate 
page 3750, the rate for that LIBOR Determination Date will be determined by the Calculation 
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and Verification Agent on the basis of the rates at which deposits in United States dollars are 
offered by the Reference Banks at approximately 11:OO a.m., London time, on that day to prime 
banks in the London interbank market for a period equal to the relevant Interest Period. For 
purposes of this definition, "Telerate Page 3750" means the display page cunently so designated 
on the Dow Jones Market Service or any successor service (or such other page as may replace 
that page on that service or any successor service for the purpose of displaying comparable rates 
or prices), and "Reference Banks" means four major banks in the London interbank market 
selected by the Calculation and Verification Agent. 

"3-month LIBOR Rate" means the LIBOR Rate in effect for the 3-month period 
beginning on each Rate Adjustment Date. 

- Lien 

"Lien" means a security interest, lien, charge, pledge or encumbrance of any kind. 

Lodi Area of Contamination 

"Lodi Area of Contamination" means an area of approximately GOO acres encompassing 
the City's central business area, which is the area described in the Cooperative Agreement as the 
area of the City located within the county of San Joaquin, California bordered approximately by 
the Mokelumne River to the north, Bechan Road to the east, Hamey Lane to the south, and 
Mills Avenue to the west and the surrounding commercial and residential area from which 
hazardous substances have been, or are. threatened to be, released or where hazardous substances 
have or may come to be located. 

MuniciDal Fund 

"Municipal Fund means the Lodi Area of Contamination Environmental Nuisance 
Abatement Fund, which is a restricted account within the Comprehensive Municipal 
Environmental Response Fund created under the Ordinance, or a successor or alternate fund 
created for substantially the same or similar purposes. Such Municipal Fund will contain two 
separate accounts, the Program Account and the Recovery Account, monies in which will be 
segregated, held and invested separately from other assets of the City. 

Moodv's 

"Moody's" means Moody's Investors Service, a corporation organized and existing under 
the laws of the State of Delaware, its successors and assigns. 

Notice of Reallocation 

"Notice of Reallocation" means the City's written notice to the Trustee, in the form of 
Exhibit D hereto, with regard to reallocation among items and categories in the Program Budget. 
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Oneoine Oblieations 

"Ongoing Obligations" when used in connection with the Program Budget, re fm to a 
category of funds to be expended by the City for obligations arising out of, and limited to, DTSC 
Settlement Payments, computer document management, technical activities, project management 
activities, and Legal Disbursements (but not including any Legal Fees) as further described in 
Exhibit A hereto. 

Ooinion of Counsel 

"Opinion of Counsel" means a written opinion of counsel (who may be counsel for the 
City) selected by the City. If and to the extent required by the provisions of Sections 2.1 and 2.2 
of this Agreement and Section 1.03 of the Trust Agreement, each Opinion of Counsel shall 
include the statements provided for in Sections 2.1 and 2.2 of this Agreement and Section 1.03 of 
the Trust Agreement. 

ODtional Pavment Date 

"Optional Payment Date" means each date of transfer of funds, other than Program 
Receipts, by the City to the Trustee for deposit into the Revenue Fund in accordance with 
Section 6.7(a)(v) hereof. 

Ordinance 

"Ordinance" means Ordinance No. 1684, adopted November 17, 1999 and effective 
December 17, 1999, repealing and reenacting the City's Comprehensive Municipal 
Environmental Response and Liability Ordinance, Chapter 8.24 (Health and Sanitation) of 
Title 8 (Health and Safety) of the Lodi Municipal Code, as it may be amended from time to time 
in accordance with Section 6.1 8 bereof. 

Orieinal Purchaser 

"Original Purchaser" means Lehman Brothers Inc. and its successom and assigns. 

Outside Counsel 

"Outside Counsel" means Envision Law Group LLP, Lafayme, California, which has 
been selected by the City to represent the City for all matters relating to the Program, in 
accordance with the Retainer and Fee Agreement. 

Putstanding 

"Outstanding," when used as of any particular time with reference to Certificates, (subject 
to the provisions of Section 11.09 of the Trust Agreement) means all Certificates theretofore, or 
thereupon being, executed and delivered by the Trustee under the Trust Agreement except 
(1)Certificates theretofore cancelled by the Trustee or surrendered to the Trustee for 
cancellation; (2) Certificates with respect to which all liability shall have been discharged in 
accordance with Section 10.01 of the Trust Agreement, including Certificates (or portions of 
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Certificates) referred to in Section 11.10 of the Trust Agreement; and (3) Certificates for the 
transfer or exchange of or in lieu of or in substitution for which other Certificates shall have been 
executed and delivered by the Trustee pursuant to the Trust Agreement. 

Outstandine Certificate Oblieations 

"Outstanding Certificate Obligations" means, as of any date, the sum of the Accreted 
Value and Current Interest components of the Certificates. 

Qutstandine Princbal 

"Outstanding Principal" means the sum of principal amounts of all Series of Certificates 
issued, less any amounts representing the principal component of such Certificates which have 
been repaid to Certificate Holders. 

Permitted Deductions 

"Permitted Deductions" are amounts which the City may deduct from Program Receipts, 
up to 25% of Program Receipts collected at any time, as described in Section 6.4 hereof, prior to 
remittance of such Program Receipts to the Trustee and includes (a) fmt, certain payments to 
DTSC for oversight costs pursuant to Section 4.b of the Cooperative Agreement and amounts to 
cteate a reserve balance for such payments in an amount up to $300,000 and @) second, 
reimbursement to the City, up to $2,000,000 in the aggregate over the term of this Agreement, 
for expenditures that were incurred by the City in connection with the Program in an amount up 
to $1,000,000 prior to November 3, 1999 and in an amount up to an additional Sl,OOO,OW for 
expenditures incurred by the City on or after November 3, 1999. 

Person 

"Person" means an individual, corporation, firm, association, partnership, trust, or other 
legal entity or group of entities, including a governmental entity or any agency or political 
subdivision thereof. 

Placement Aem t 

"Placement Agent" means Lehman Brothers Inc. and its successors and assigns. 

Placement Fee 

"Placement Fee" means the amount of $1,000,000 payable to the Placement Agent on the 
Closing Date. 

I!E!mm 
"Program" means the City's environmental abatement program for the Lodi Area of 

Contamination, including all Abatement Actions (as defined in the Ordinance,) undertaken in 
connection therewith, which include but are not limited to study, investigation, abatement, 
removal, remediation or response to an Environmental Nuisance (as defined in the Ordinance) or 
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threat of Environmental Nuisance, monitoring and assessment or evaluation of an Environmental 
Nuisance, prevention or mitigation of an Environmental Nuisance and enforcement activity in 
response to an Environmental Nuisance, including litigation and other actions against potentially 
responsible parties, their indemnitors or insurers, and shall also include all activities related 
thereto, whether or not expressly described in the Ordinance, including litigation and other 
actions against potential tortfeasors, their indemnitors or insurers. 

Promam Account 

"Program Account" means the account by that name established under the Municipal 
Fund. 

Proeram Budeet 

"Program Budget" means the authorized disbursements of the City from the Progam 
Account, as described in Exhibit A hereto. 

Promam ReceiDts 

"Program Receipts" means all amounts, proceeds and recoveries from, or in 
contemplation of, or in connection with, the potential liability of responsible parties or 
potentially responsible parties, their insurers or indemnitors, or of tortfeasors or potential 
tortfeasors, their insurers or indemnitors, received by the City (or by any other Person on its 
behalf) on or after July 30, 1999, or received by the City's Outside Counsel after the Closing 
Date, in connection with the Program, whether in cash or non-cash form and regardless of how 
such amounts, proceeds, or recoveries may be characterized, labeled or allocated in any 
judgment, award, settlement or other agreement or payment, including but not limited to all 
amounts, proceeds or recoveries characterized or labeled as legal fees or disbursements or BS tort 
claim recoveries, proceeds or settlements. 

Purchase Commitment 

"Purchase Commitment" means the total sum of up to $16,000,000 for the purchase of 
various series of Certificates by the Original Purchaser or by any successor, or lesser amount as 
provided herein or in the Certificate Purchase Contract. 

Ouarterlv Budget ReDortine Form 

"Quarterly Budget Reporting Form" means that report, a form of which appears in 
Appendix A hereto, which the City is required to submit to the Calculation and Verification 
Agent within 20 Business Days after the beginning of each calendar quarter (except the first 
quarter) to reconcile the prior quarter's expenditures with the Program Budget and to demonstrate 
the City's compliance with the Program Budget for the prior quarter. 

Rate Adiustment Date 

"Rate Adjustment Date" means the first Business Day of each January, April, July and 
October. 
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Record Date 

"Record Date" means, with respect to any Distribution Date, the Business Day 
immediately preceding such Distribution Date. 

Recoverv Account 

"Recovery Account" means the account by that name established under the Municipal 
Fund. 

Remittance Reuorl 

"Remittance Report" means the City's written report to the Trustee, in the form of 
Exhibit C hereto, required to be delivered as provided under Section 6.4@) ofthis Agreement. 

Reourchase Pavment Date 

"Repurchase Payment Date" means 1 )  each date of transfer of Program Receipts by the 
City to the Trustee (net of Permitted Deductions) for deposit into the Revenue Fund in 
accordance with Section 6.4 hereof and 2) the Final Payment Date. 

Rmurchase Pavments 

"Repurchase Payments" means all amounts payable by the City as Repurchase Payments 
pursuant to Section 6.7(a) hereof. 

Repurchase Price 

"Repurchase Price" means the sum of (i) the principal amount of all Certificates, together 
with all interest (whether Current Interest or Compounded Interest) on the Cextificates, (ii) the 
amount required to pay or fund the Deferred Commitment Fee, and (iii) all Additional Payments 
required to be made by the City pursuant to Section 6.7@) hereof. 

Retainer and Fee Ameement 

"Retainer and Fee Agreement" means the Professional Senices Agreement and Scope of 
Services Statement, dated December 1. 1999. between Outside Counsel and the City, in which 
the terms of Outside Counsel's engagement in connection with the Program are set forth. 

Revenue Fund 

"Revenue Fund" means the fUnd by that name established under the Trust Agreement, 
Section 5.02. 

w 
"S&P" means Standard & Poor's, a division of The McGraw-Hill Companies, M., a 

corporation organized and existing under the laws of the state of New Yo&, its successors and 
assigns. 
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"Series" means each series of the Certificates executed and delivered pursuant to the 
Trust Agreement, as often as on a quarterly basis until the Commitment Period Ending Date. 

&& 

"State" means the State of California. 

Statement. ReQuest. Requisition. or Order 

"Statement," "Request," "Requisition," and "Order" of the City, the Corporation, the 
Trustee or the Calculation and Verification Agent mean, respectively, a Written statement, 
request, requisition, certificate, or order signed in the name of the City, the Corporation the 
Trustee or the Calculation and Verification Agent by an Authorized Representative of the City, 
the Corporation, the Trustee or the Calculation and Verification Agent, respectively. Any such 
instrument and supporting opinions or representations, if any, may, but need not, be combined in 
a single instrument with any other instrument, opinion, or representation, and the two or more so 
combined shall be read and construed as a single instrument. If and to the extent required by 
Article I1 of this Agreement, each such instrument shall include the statements provided for in 
Article I1 of this Agreement. 

SuuoIemental Ameement 

"Supplemental Agreement" means any agreement hereafter duly authorized and entered 
into between the Corporation and the City supplementing, modifying, or amending this 
Agreement; but only if and to the extent that such Supplemental Agreement is specifically 
authorized hereunder. 

SuDulemental Trust Aereement 

"Supplemental Trust Agreement'' means any trust agreement hereafter duly authorized 
and entered into between the Corporation and the Trustee supplementing, modifying, or 
amending the Trust Agreement; but only if and to the extent that such Supplemental Trust 
Agreement is specifically authorized under the Trust Agreement. 

Termination Notice 

Termination Notice" means that written notice from the City to the Trustee and the 
Original Purchaser, a form of which is attached hereto as Exhibit F, as provided under the 
Certificate Purchase Contract and the Trust Agreement, that the City has permanently and 
irrevocably discontinued making Issuance Requests. 

Trust Aereemen t 

"Trust Agreement" means that certain trust agreement, dated as of June 1,2000, between 
the Corporation and the Trustee, as originally executed and as it may from time to time be 
supplemented, modified, or amended in accordance with the terms thereof. 
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T m  

“Trustee” means U.S. Bank Trust National Association, a national banking association 
organized and existing under the laws of the United States of America, or its successor, as 
Trustee hereunder as provided in Section 8.01 of the Tmst Agreement. 

Variable Rate 

“Variable Rate” means the variable interest rate evidenced by the Certificates and 
determined from time to time in accordance with Section 2.04 of the Trust Agreement. 

ARTICLE I1 

CONTENT OF CERTIFICATES AND OPMlONS 

Section 2.1. Content of Statements and Ooinions. Every statement or opinion provided 
for in this Agreement with respect to compliance with any provision hereof shall include (1) a 
statement that the individual making or giving such statement or opinion has read such provision 
and the definitions herein relating thereto; (2) a brief statement as to the nature and scope of the 
examination or investigation upon which the statement or opinion is based, (3) a statement that, 
in the opinion of such individual, he has made or caused to be made such examination or 
investigation as is necessary to enable him to express an informed opinion with respect to the 
subject matter referred to in the instrument to which his signature is afixed; and (4) a statement 
as to whether, in the opinion of such individual, such provision has been complied with. 

Section 2.2. Reasonable Basis for Statements and Ouinions. Any such statement or 
opinion made or given by an officer of the City may be based, insofar as it relates to legal, 
accounting, or environmental matters, upon a statement or opinion of or representation by 
counsel, an Independent Accountant or an Independent Consultant selected by the City, unless 
such officer knows, or in the exercise of reasonable care should have known, that the statement, 
opinion or representation regarding the matters upon which such statement or opinion may be 
based, as aforesaid, is erroneous. Any such statement or opinion made or given by such counsel, 
Independent Accountant or Independent Consultant may be based, insofar as it relates to factual 
matters (with respect to which information is in the possession of the City) upon a statement or 
opinion of or representation by an officer of the City, unless such counsel, Independent 
Accountant or Independent Consultant knows, or in the exercise of reasonable care should have 
known, that the certificate or opinion or representation regarding the matters upon which such 
individual’s statement or opinion or representation may be based, as aforesaid, is erroneous. The 
same officer of the City, or the same counsel, Independent Accountant or Independent 
Consultant, as the case may be, need not certify to all of the matters required to be certified under 
any provision of this Agreement, but different officers, counsel, Independent Accountants or 
Independent Consultants may certify to different matters, respectively. 
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ARTICLE III 

REPRESENTATIONS AM) WARRANTIES 

Section 3.1. Raresentations and warranties of the City. The City makes the following 
representations and warranties to the Corporation as of the date of the execution of this 
Agreement and as of the Closing Date (such representations and warranties to remain operative 
and in full force and effect regardless of delivery of the Certificates or any investigations by or 
on behalf of the Corporation or the results thereof): 

(a) The City is a municipal corporation duly organized and existing under the 
laws of the State, has full legal right, power and authority to enter into this Agreement 
and to carry out and consummate all transactions contemplated by this Agreement. 

@) This Agreement has been duly authorized, executed, and delivered by the 
City and constitutes the legal, valid and binding agreement of the City, enforceable 
against the City in accordance with its terms; except as enforcement may be limited by 
bankruptcy, insolvency, or other laws affecting the enforcement of creditors’ rights 
generally and by the application of such equitable principles as the court having 
jurisdiction may impose, regardless of whether such enforceability is considered in a 
proceeding in equity or at law. 

(c) The execution and delivery of this Agreement, the consummation of the 
transactions herein contemplated, and the fulfillment of or compliance with the terms and 
conditions hereof, wilt not conflict with or constitute a violation or breach of or default 
(with due notice or the passage of time or both) under any indenture, mortgage, deed of 
trust, agreement, lease, contract, the Cooperative Agreement, or other agreement or 
instrument to which the City is a party or by which it or its properties are otherwise 
subject or bound, or, to the knowledge of the City, affer reasonable inquiry and 
investigation, any applicable law or administrative rule or regulation, the Ordinance or 
any other applicable ordinance, or any appIicabIe court or administrative decree or order, 
or result in the creation or imposition of any prohibited Lien, charge, or encumbrance of 
any nature whatsoever upon any of the property or assets of the City, which conflict, 
violation, breach, default, lien, charge, or encumbrance might have consequences that 
would materially and adversely affect the consummation of the transactions Contemplated 
by this Agreement. The first lien on and pledge of Program Receipts under this 
Agreement and the Trust Agreement, as permitted by the Ordinance, are valid and 
enforceable and are prior to any other lien or claim on Program Receipts, and all other 
provisions of the Ordinance, insofar as they affect the rights of the OriginaI Purchaser 
and the Certificate Holders and the transactions herein contemplated, are valid and 
enforceabJe. 

(d) No consent or approval of any trusfee or holder of any indebtedness of the 
City, and no consent, permission, authorization, order or license of, or filing or 
registration Gth, any govemmentai authority is necessary in connection with the 
execution and delivety of this Agreement, the consummation of any transaction herein 



contemplated, or the fulfillment of or compliance with the terms and conditions hereof 
except as have been obtained or made and as are in full force and effect. 

(e) There is no action, suit, proceeding, inquiry or investigation, before or by 
any court or federal, state, municipal or other governentat authority, pending, or to ffie 
knowledge of the City after reasonable inquiry and investigation, threatened, against or 
affecting the City or the assets, properties or operations of the City which, if determined 
adversely to the City or its interests, could have a material adverse effect upon the 
consummation of the transactions contemplated by or the fulfillment of or compliance 
with the terms and conditions of or the validity of this Agreement, and the City is not in 
material default (and no event has occurred and is continuing which, with the giving of 
notice or the passage of time or both, could constitute a material default) with respect to 
any order or decree of any court or any order, regulation or demand of any federal, state, 
municipal or other governmental authority, which default might have consequences that 
would materially and adversely affect the consummation of the transactions contemplated 
by this Agreement. 

(r) No representation made, nor any information, exhibit or report furnished 
to, the Corporation by the City in connection with the negotiation of this Agreement or 
the Trust Agreement contains any untrue statement of a material fact or omits to state a 
material fact required to be stated therein or necessary to make the statements therein, in 
light of the circumstances under which they were made, not misleading. There is no fact 
that the City has not disclosed to the Corporation or the Trustee in writing that materially 
and adversely affects or in the future may (so far as the City can now reasonably foresee) 
materially and adversely affect the ability of the City to perform its obligations under this 
Agreement or any documents or transactions contemplated hereby. 

(g) The Program Receipts are free and clear of all Liens and encumbrances, 
other than Permitted Deductions and may be deposited in the Municipal Fund created 
under the Ordinance as proceeds of the City's environmental abatement program. 

ARTICLE 1V 

CONVEYANCE OF PROGRAM RECEIPTS 

Section 4.1. Sale and Reuurchase of h e r a m  Receiots. Effective on the Closing Date, 
(a) the City does hereby and irrevocably sell and convey to the Corporation, without recourse, all 
Program Receipts in consideration of the receipt fkom the Corporation of the proceeds of the 
Certificates executed and delivered on the Closing Date and on each subsequent Delivery Date 
and the Corporation's agreement hereunder to deliver the same, and (b) the Corporation hereby 
resells and reconveys to the City all Program Receipts in consideration of the City% agreement 
hereunder to make payment of the Repurchase Price. The delivery of the proceeds of the 
Certificates (less, in the case of the initial Series of Certificates, an amount equal to the 
Placement Fee) by the Corporation shall constitute full consideration for the sale of the Program 
Receipts by the City. 
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The parties acknowledge that the City constitutes both the seller of Program Receipts and 
the purchaser of Program Receipts under this Agreement. The obligation of the City to sell 
Program Receipts to the Corporation and the obligation of the City to repurchase Program 
Receipts from the Corporation represent, and in all respects of any nature whatsoever shall 
always represent, be interpreted as, and constitute separate and distinct obligations. Under 110 
circumstances whatsoever shall a merger of the roles or obligations of the City as seller of 
Program Receipts and as purchaser of Program Receipts under this Agreement occur or be 
deemed to occur. 

Section 4.2. Sale Effected Without Further Action. The City and the Corporation agree 
that, effective on the Closing Date, the Corporation will acquire, upon delivery of the proceeds of 
the initial Series of Certificates executed and delivered on the Closing Date, a perfected 
ownership interest in the Program Receipts, and simultaneously therewith the City will reacquire 
such ownership interest, subject, however, to the lien and pledge on the Program Receipts 
created pursuant to this Agreement and the Trust Agreement, and that no further action will be 
required by either party hereto (other than the transfer of the proceeds of the Certificates) to 
effect the absolute sale and conveyance of the Program Receipts to the Corporation and the 
resale and reconveyance of the Program Receipts to the City. 

Section 4.3. Protective Filina. The City shall take all necessary actions to execute and 
deliver, or cause to be executed and delivered, to the Corporation and the Trustee all such other 
and further instruments, documents, and assurances, including the filing of any financing 
statements under the Uniform Commercial Code as of each Delivery Date and as of each date of 
settlement or other receipt of Program Receipts, as may be necessary or rcasonably required by 
the Corporation in order to perfect and protect the Corporation's or the Trustee's security interest 
in the Program Receipts created pursuant to this Agreement and the Trust Agreement. Upon 
such execution and delivery, the City shall deliver, or cause to be delivered, a copy of all such 
instruments and documents to the Original Purchaser. 

ARTICLE V 

TERM OF THE AGREEMENT 

Section 5.1. Term. This Agreement shall commence on the Closing Date, and shall 
terminate upon the payment or discharge by the Corporation of all Certificates in accordance 
with Article X of the Trust Agreement and the payment in full of the Deferred Commitment Fee 
and any other amounts authorized or required to be paid by the City hereunder or under the 
Certificate Purchase Contract and, if full payment of such amounts is made or provided for prior 
to the Commitment Period Ending Date, the delivery by the City to the Trustee of a Termination 
Notice pmuant to the Certificate Purchase Contract. 
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ARTICLE VI 

COVENANTS AND SECURITY PROVISIONS REGARDING PROGRAM RECEIPTS 

Section6.1. Pledee of Proeram ReceiDts. In order to secure its obligation to make 
payment in full of the Repurchase Price of all Program Receipts, the City hereby grants, pledges 
and assigns to the Corporation a first, prior and perfected security interest in all Program 
Receipts received by the City (or any other Person on its behalf) or received by the City's 
Outside Counsel, subject only to the right of the City to make Permitted Deductions from such 
Program Receipts. Accordingly, the City shall not be entitled to retain any Promam Receipts, 
other than Permitted Deductions, until the Repurchase Price for all Program Receipts has been 
paid in full. 

Section 6.2. No Liens. Except for the conveyances hereunder or any Lien for the benefit 
of the Corporation, the City will not sell, pledge, assign or transfer, or grant, create, or incur any 
Lien on, any of the Program Receipts, or any interest therein, and the City shall defend the right, 
title and interest of the Corporation and the Trustee in, to and under the Program Receipts against 
all claims of third parties claiming through or under the City. 

Section6.3. Notice of Liens. The City will notify the Corporation and the Trustee 
promptly after becoming aware of any Lien on any of the Program Receipts, other than the 
conveyances hereunder. In the event any Lien attaches to or is filed against the Program 
Receipts, the City, at its own expense, shall cause each such Lien to be fully discharged and 
released. 

Section 6.4. Collection and Remittance of P m m m  Receiots. 

(a) The City will deposit all Program Receipts upon receipt thereof in the 
Recovery Account and, within two Business Days after receipt thereof, will transfer such 
Program Receipts, net of Permitted Deductions, to the Trustee for deposit into the 
Revenue Fund held by the Trustee under Section 5.02 of the Trust Agreement. In no 
event will the City be obligated to transfer Program Receipts to the Trustee in excess of 
amounts necessary to pay the Outstanding Certificate Obligations, deposits to the 
Deferred Commitment Fee Reserve Account, and any other payments due hereunder. 
The City hereby covenants that it will maintain the Recovery Account as a separate 
account under the Municipal Fund and that amounts in the Recovery Account will be 
segregated, held and invested separately from other assets of the City. 

@) The City shall accompany each remittance of Program Receipts to the 
Trustee with a Remittance Report in the form of Exhibit C hereto, detailing the source(s) 
of the total Program Receipts received, the date the Program Receipts were received, 
their total amount, and the City's calculation of any Permitted Deductions and deposits to 
the Deferred Commitment Fee Reserve Account. Simultaneously with the City's delivery 
of each Remittance Report to the Trustee, the City shall deliver a copy of the Remittance 
Report to the Calculation and Verification Agent. In accordance with such Remittance 
Report, the City shall direct the Trustee to return to the City any amounts which the 
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Calculation and Verification Agent determines to be in excess of the amounts required to 
be transferred to the Trustee under Section 6.4(a) above. 

(c) The City covenants, represents and agrees that it will use its best efforts to 
give the Trustee and the Calculation and Verification Agent, as soon as practicable, 
notice of the date that any recoveries, payments settlements or judgments are anticipated 
to be received in the Recovery Account, together with the approximate amount of any 
such receipts. The City agrees that the duty to deposit Program Receipts into the 
Recove~y Account and to transfer Program Receipts to the Trustee is a ministerial 
obligation.that can be enforced against the City in a suit by mandamus. 

The City agrees that the amount of Program Receipts transferred to the 
Trustee hereunder shall include the amount necessary, as calculated by the Calculation 
and Verification Agent, to fund the Deferred Commitment Fee Reserve Account created 
under Section 5.03 of the Trust Agreement, which amount shall be the then outstanding 
balance of the Deferred Commitment Fee as calculated in accordance with Section 3 of 
the Certificate Purchase Contract. 

(d) 

(e) Notwithstanding the foregoing, if, on or before the Commitment Period 
Ending Date, there are no Certificates Outstanding, the Deferred Commitment Fee 
Resexve Account is fully funded, and no Commitment Termination Event has occurred, 
then the City may retain all Program Receipts and, subject to payment of Permitted 
Deductions, may deposit such Program Receipts into the Program Account. All amounts 
so retained pursuant to this subsection (e), will reduce, dollar for dollar, the amount of 
any Purchase Commitment under the Certificate Purchase Contract, unless the Original 
Purchaser (which may withhold its approval in its sole discretion) agrees that no 
reduction of the Purchase Commitment will occur. Program Receipts deposited to the 
Program Account in accordance with this subsection (e) may then be used to pay 
(1) Budgeted Program Costs and (2) the remainder, if any, of Permitted Deductions. 
When there are no Certificates outstanding, and 'all other obligations under this 
Agreement have been fully satisfied and the Purchase Commitment has been terminated, 
all of the foregoing limitations will be of no further force and effect. 

Section 6.5. Subordination of Claims under Retainer and Fee Ameement. The City 
covenants, represents and warrants that it has entered into the Retainer and Fee Agreement with 
Outside Counsel whereby Outside Counsel agrees that any claims it might have against the 
Program Receipts and any other amounts payable in connection with the Program are fully 
subordinate to any and all claims of the Original Purchaser and any other Certificate Holders, 
including the right of the Original Purchaser to receive the Deferred Commitment Fee. The City 
hereby assigns all rights under any subordination agreement with Outside Counsel to the 
Original Purchaser and any other Certificate Holders, as well as, to the extent permitted by law, 
the City's rights to any claims which the City could raise against such counsel as a result of any 
error or omission in connection with services rendered by such counsel to the City. If the City 
substitutes its Outside Counsel or modifies the terms of engagement of its Outside Counsel, it 
shall promptly notify the Original Purchaser and, if such substitution or modification, in the sole 
determination of the Original Purchaser, results in a materially prejudicial change, the Original 
Purchaser may terminate the Purchase Commitment. The City covenants that all fees and 



disbursements incurred by Outside Counsel and any other law firms that have provided services 
to the City in c o n n d o n  with the Program prior to the date hereof have either been paid in full 
or are subordinated in accordance with this Section 6.5. 

Section 6.6. Settlements. 

(a) The City may, in its sole discretion, accept cash or non-cash settlements of 
legal actions under the Program, including but not limited to administrative orders and 
proceedings and judicial proceedings, in accordance with subparagraphs (i) and (ii) below 
when a defendant, potentially responsible party, potential tortfeasor, indemnitor or 
insurer wishes to settle, make payment or otherwise resolve its liabilities in connection 
with the Program. 

(i) If the City accepts a non-cash settlement when any Certificates are 
Outstanding, the City will deposit into the Recovery Account, as Program 
Receipts, from any available funds of the City, an amount sufficient to pay 
Certificates with an Accreted Value equivalent to the dollar value of the non-cash 
settlement, as determined and certified to by an Independent Consultant; and 

(ii) If there is any remaining dollar value aAer the payment under 
subparagraph (i) above (i.e., the dollar value of the non-cash settlement is greater 
than the Accreted Value of the Outstanding Certificates) or if there are no 
Outstanding Certificates, the City's acceptance of a non-cash settlement will 
reduce the Punhase Commitment by the remaining dollar value of the non-cash 
settlement, as determined by an Independent Consultant. 

@) Provisions (i) and (2) of paragraph (a) above do not apply with respect to a 
maximum of two Covered Subjects for which the City accepts non-cash settlements that 
resolve or release the defendants' or potentially responsible parties' or potential 
tortfeasors' insurers' duty to defend, if: 

(i) Policy or coverage limits are not reduced, eroded, or otherwise 
affected by the settlement; and 

(ii) With respect to each defendant, potentially responsible party or 
potential tortfeasor, there remains at least one "highly rated insurer," With a duty 
to defend, with which the City has not settled such duty to defend on a non-cash 
basis. A "highly rated insurer" means an insurer with a claims paying ability 
rating of A3 or greater by Moody's or A- or greater by S&P at the date of the 
settlement in question. 

(c) The Trustee may waive in writing provisions (i) and (ii) under paragraph 
(a) above in advance of a settlement upon the written direction of the Original Purchaser, 
together with such other Certificate Holders as are necessary to constitute, in the 
aggregate, at least 51% of the Outstanding Accreted Value. The Original Purchaser and 
Certificate Holders shall be reasonable in considering a request for such a waiver. 



(d) Prior to the finalization of any settlement under this Section 6.6, the City 
will provide detailed reports to the Trustee, the Original Purchaser and all Certificate 
Holders regarding all cash and non-cash settlements, including information suffkient to 
demonstrate that the requirements of this Section 6.6 have been met and including 
information requested by the Independent Consultant in order to establish the dollar value 
of the settlement. 

Section 6.7. Payments. 

(a) Reourchase Paments. The Accreted Value component and the Current 
Interest component of Repurchase Payments made hereunder shall be assigned to the 
Trustee and shall constitute the source of payment with respect to the Certificates issued 
under the Trust Agreement. For each Series of Certificates issued as of any Delivery 
Date pursuant to the Trust Agreement, the City shall make Repurchase Payments at the 
time and in the amounts set forth below. 

(i) Mandatorv Pavment of Reuurchase Payments. The Accreted 
Value and Current Interest components of the Repurchase Payment with respect 
to any Series of Certificates will be due and payable on each Repurchase Payment 
Date, in an amount which totals the amount of Program Receipts transferred to the 
Revenue Fund (rounded to the nearest $1,000 denomination), lo be applied as 
provided in Section 6.7(a)(vi) below. 

(ii) Calculation and Accrual of Current Interest. The Current Interest 
component of the Repurchase Payment for each lnterest Period or portion thereof 
preceding a Repurchase Payment Date shall equal the sum of interest accruing at 
the Variable Rate in effect during each such Interest Period on the outstanding 
Accreted Value of such Series of Certificate on each day during such Interest 
Period, as provided in Section 2.04 of the Trust Agreement. In no event shall the 
Variable Rate exceed 30 percent per annum. The sum of all unpaid Current 
Interest for all Interest Periods or portions thereof during any calendar year shall 
be added to Accreted Value of the Certificates as of the day before the first 
Business Day of each January, after which date such Accreted Value will bear 
interest at the Variable Rate. 

(iii) Cessation of Interest Accrual. If as a result of one or more final 
judgments of a court, including courts of appeal and the California and United 
States supreme courts, the City concludes and informs the Original Purchaser and 
the Trustee in writing that it will no longer engage in activities in pursuit of 
Program Receipts, then the Original Purchaser will enter into a written agreement 
(the "Cessation Agreement") thereby causing interest to cease to accrue on the 
Certificates thirty-six months after the date of such Cessation Agreement. The 
Cessation Agreement shall be null and void if the City for any reason continues to 
engage in activities in pursuit of Program Receipts subsequent to the date of the 
Cessation Agreement. 
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(iv) Source and Use of Reourchase Payments. As provided in 
ArticleVI hereof, the City and the Corporation agree that all Repurchase 
Payments required to be made hereunder shall be paid by the City exclusively 
from Program Receipts, shall be secured by a first and prior lien on all Program 
Receipts, and shall be used to pay Outstanding Certificate Obligations. 

(v) Optional Pavment From Other Funds. In addition to its obligation 
to pay Repurchase Payments from Program Receipts as provided herein. the City 
shall have the option, at any time and from time to time, to make Repurchase 
Payments from any other legally available funds. To exercise such option, the 
City shall transfer such other funds to the Trustee, as assignee of the Corporation, 
and provide the Trustee with an Order of the City directing that such funds be 
applied to the payment of Outstanding Certificate Obligations in accordance with 
Section 4.02 of the Trust Agreement. Amounts transferred to the Trustee 
pursuant to this Section shall be deposited in the Revenue Fund and will be 
credited against the Outstanding Certificate Obligations in accordance with 
Section 6.4 hereof. 

(vi) Amlication of Pavments. All Program Receipts deposited into the 
Revenue Fund shall be applied: &, to the costs of indemnification of the 
Placement Agent, the Calculation and Verification Agent, the Original Purchaser 
and Certificate Holders under Section 8.2 hereof; second. to the Current Interest 
component of the Repurchase Payments due hereunder; to the Compounded 
Interest portion of the Accreted Value component of the Repurchase Payments 
due hereunder; m, to the Outstanding Principal portion of the Accrcted Value 
component of the Repurchase Payments due hereunder; a, to fully fund the 
Deferred Commitment Fee Reserve Account; and sixth, to pay any portion of the 
Deferred Commitment Fee, if and when due, to the Original Purchaser. Any 
Repurchase Payment not paid when due shall bear interest from the date such 
payment is first due at the Variable Rate. as adjusted from time to time and as 
compounded in accordance with the terms hereof and of the Trust Agreement. 
Any interest paid on the Certificates (either Current Interest or Compounded 
Interest) will reduce the Deferred Commitment Fee, and the required balance in 
the Deferred Commitment Fee Reserve Account, dollar for dollar. 

(b) A- . The City will pay, within 10 Business Days after 
receipt of an invoice therefor, (i) all taxes and assessments of any type or character 
charged to the Corporation or the Trustee as a result of the sale or repurchase. of Pmgram 
Receipts or in any way arising due to the transactions contemplated hereby, (ii) all costs 
and expenses incurred by the Corporation, the Trustee and the Calculation and 
Verification Agent in connection with the execution, performance or enforcement of this 
Agreement and of the Trust Agreement, including but not limited to payment of all fees, 
costs and expenses and all administrative costs of the Corporation, the Trustee and the 
Calculation and Verification Agent in connection with the execution and delivery of each 
Sfflea of Certificates and collection and distribution of the Pmgram Receipts, together 
with all salaries and wages of employees, all expenses, compensation and 
indemnification of the Trustee payable by the Corporation under the Trust Agreement, 
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fees of auditors, accountants, attorneys or taxes and all other necessary administrative 
costs of the Corporation or charges required to be paid by it in order to maintain its 
existence or to comply with the terms of the Certificates or the Trust Agreement, (iii) all 
costs of indemnification of the Corporation and the Trustee under Section 8.2 hereof, 
(iv)the Deferred Commitment Fee (including required deposits to the Deferred 
Commitment Fee Reserve Account) and (v) alJ costs of indemnification of the Placement 
Agent, the Calculation and Verification Agent, the Original Purchaser and Certificate 
Holders under Section 8.2 hereof. The City reserves the right to audit billings for such 
Additional Payments although exercise of such right shall in no way affect the duty of the 
City to make full and timely payment for all such Additional Payments. 

The City will make payments descnied in the preceding paragraph (except for 
payments under clauses (iv) or (v) above) from any lawfully available moneys of the 
City. The City will make payments described in clause (iv) solely from Program 
Receipts. The City will make payments described in clause (v) from Program Receipts 
and any proceeds of insurance or self-insurance programs in which the City has 
participated or will participate. 

Section 6.8. Oblieations of the Citv Unconditional. Except as otherwise provided herein, 
the obligation of the City to make payments hereunder and to perform and observe other 
agreements on its part contained herein is absolute and unconditional, and shall not be abated, 
rebated, setoff, reduced, abrogated, terminated, waived, diminished, postponed, or otherwise 
modified in any manner or to any extent whatsoever while any Certificates remain Outstanding 
or any other payments required hereunder remain unpaid, regardless of any acts or circumstances 
that may constitute failure of consideration, commercial frustration of purpose, any change in the 
laws of the United States of America or of the State or any political subdivision thereof or in the 
rules or regulations of any governmental authority, or any failure of the Corporation to perform 
and observe any agreement, whether express or implied, or any duty, liability, or obligation 
arising out of or connected with this Agreement or the Trust Agreement. The City shall pay over 
and transfer all Program Receipts and all other payments required hereunder, regardless of any 
rights of set-off, recoupment, abatement, OT counlerclaim that the City might otherwise have 
against the Corporation or any other party or parties. 

Notwithstanding the above, the obligations of the City to pay Repurchase Payments, the 
Deferred Commitment Fee and the indemnity obligations to the Special Indemnified Parties 
described in Section8.2 hereof are special obligations of the City payable solely from the 
Program Receipts (or insurance proceeds or self-insurance as described in Section 6.7(b) above) 
as provided herein and in the TNSI Agreement. Neither the general fund nor any enterprise fund 
of the City is liable (except to the extent that Program Receipts are credited thereto), and neither 
the credit nor the taxing power of the City is pledged for the payment of the Repurchase 
Payments or the Deferred Commitment Fee. To the extent that the City is unsuccessful in 
recovering sufficient amounts to make the Repurchase Payments required to be made hereunder 
(representing the Accreted Value and Current Interest components of the Certificates) from 
Program Receipts designated as Abatement Action Costs (as defined in the Ordinance) or "clean 
up costs" &om responsible parties or tortfeasom, Certificate Holders will be entitled to be paid 
h m  any Program Receipts, notwithstanding the manner in which such receipts are labeled or 
described in any judgment, settlement agreement or insurance payment. 
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Section 6.9. Pavment of the Deferred Commitment Fee. If on any date all Certificates 
have been paid or discharged in accordance with the Trust Agreement and, if such date is prior to 
the Commitment Period Ending Date, either (i) the maximum aggregate principal amount of 
Certificates, subject to certain reductions as permitted by the Certificate Purchase Contract and 
the Trust Agreement, has been issued and delivered under the Trust Agreement, or (ii) any other 
Commitment Termination Event has occurred, then the City shall direct the Trustee to apply all 
amounts in the Deferred Commitment Fee Reserve Account and all other Program Receipts to 
the payment of the Deferred Commitment Fee, as provided under Sections 5.03 and 5.04 of the 
Trust Agreement. 

Section 6.10. Taxes. Other Governmental Charges. The City covenants, warrants and 
agrees that the Program Receipts will be exempt from all taxes of any kind, and if the Program 
Receipts are subject to taxation in any form, the City will pay, as the same become due and in 
accordance with Section 6.7@), all taxes and governmental charges of any kind whatsoever that 
may at any time be lawfully assessed or levied against or with respect to the Program. 

Section 6.1 1. ~. The City will deposit all 
proceeds of the Certificates, upon receipt, into the Program Account and will invest all such 
amounts, until they are applied to the payment of Budgeted Program Costs, in Investment 
Securities which mature by the date they are expected to be used. The City hereby covenants 
that it will maintain the Program Account as a separate account under the Municipal Fund and 
that amounts in the Program Account will be segregated, held and invested separately from other 
assets of the City. 

The City will apply moneys in the Program Account for the sole purpose of paying 
Budgeted Program Costs in accordance with the Program Budget, attached hereto as Exhibit A, 
and will comply with all expenditure limitations by category (Legal Fees and Ongoing 
Obligations) and applicable sub-categories (Legal Fees by tier and Ongoing Obligations 
consisting of DTSC Settlement Payments, computer document management, technical activities, 
project management and Legal Disbursements), except as such limitations are modified pursuant 
to Section 6.12 below. Within 20 Business Days after the end of each calendar quarter during 
the Commitment Period, or thereaner while any Certificates are Outstanding and the Deferred 
Commitment Fee has not been paid in full, the City shall prepare and transmit to the Calculation 
and Verification Agent a Quarterly Budget Reporting Form, in the form attached to Exhibit A, 
and will submit an amended Quarterly Budget Reporting Form to the Calculation and 
Verificalion Agent when invoices for services rendered during a quarter are received or paid 
after the filing of the Quarterly Budget Reporting Form for that quarter. The Calculation and 
Verification Agent, as directed in the Quarterly Budget Reporting Form, shall verify the City's 
calculations, shall determine whether the application of amounts in the Progam Account is  in 
compliance with the Program Budget, and shall promptly transmit a report describing the result 
of its review to the City, the Original Purchaser, other Certificate Holders and the Trustee. Upon 
receipt of notice that the City's calculations were erroncous or that any disbursements w e n  not in 
compliance with the Program Budget, the City shall, as applicable, promptly comct its 
calculations and take all necessary actions to comply with the Program Budget. The City shall 
promptly transmit to the Calculation and Verification Agent an amended Quarterly Budget 
Reporting form showing all recalculations and any actions taken to comply with the Program 
Budget, and the Calculation and Verification Agent shall follow the procedures described above 
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with respect to the initial submission of the applicable Quarterly Budget Form. The Trustee shall 
receive copies of all Quarterly Budget Reporting Forms, amendments thereto and reports issued 
thereunder and shall transmit copies to the Original Purchaser and Certificate Holders but shall 
have no duty to review such reports filed with it hereunder and shall not be responsible for the 
application of or allocation of amounts in the P r o m  Account. 

Section6.12. promam Budeet: Reallocation of Certain Am0 unts. The City may 
reallocate funds in the Program Account subject to the guidelines and limitations provided in the 
Program Budget, attached hereto as Exhibit A. In the event that the City elects to reallocate 
amounts deposited into the Program Account from Ongoing Obligations to Legal Fees or from 
Legal Fees to Ongoing Obligations, then the City, prior to such reallocation and expenditure, will 
file a Reallocation Notice Regarding Amounts in Program Account with the Trustee in the form 
of Exhibit D hereto and will certify that such reallocation is consistent with the provisions of this 
Section and the Program Budget. Within 5 Business Days after the receipt thereoE, the Trustee 
shall transmit a copy of any Reallocation Notice to the Original Purchaser, other Certificate 
Holders, and the Calculation and Verification Agent. 

Any request for an increase to the Ongoing Obligation Payment Limits set forth in 
Exhibit A hereto must be delivered by the City to the Trustee in the form of the Ongoing 
Obligation Payment Limit Increase Approval Form, attached hereto as Exhibit E, for transmittal 
to the Original Purchaser and Certificate Holders within 5 Business Days aAer the Trustee's 
receipt thereof and must be approved by the Original Purchaser and Certificate Holders within 5 
Business Days aAer the Original Purchaser's and Certified Holders' receipt thereof. If such 
approval is not received by the Trustee within 5 Business Days, the request shall be deemed 
denied. In accordance with the Ongoing Obligation Payment Limit Increase Approval Form, the 
Trustee shall send a report of the Original Purchasefs and other Certificate Holders' response to 
the City, the Calculation and Verification Agent, and the Original Purchaser and other Certificate 
Holders. The Trustee shall deliver to the Original Purchaser, the Certificate Holders, the City 
and the Calculation and Verification Agent, as the case may be, but shall have no duty to review, 
such notices, reports, requests or certifications filed with it under this Section 6.12 and shall not 
be responsible for the application or allocation of amounts in the Program Account. 

Section 6.13. Deliverv of Re~orts  and Records. The City agrees to deliver, or to cause to 
be delivered, reports to the Trustee, to the Calculation and Verification Agent, to the Corporation 
and to the Original Purchaser and any other Certificate Holder on a quarterly basis, or more often 
as reasonably requested, regarding the application of amounts in the Program Account, including 
statements of Legal Fees, classified by individual attorney, task performed and time devoted to 
task, and a detailed report of Ongoing Obligations, including Legal Disbursements, subject to the 
asserlion of any privilege or protection of any nature, including but not limited to the attorney- 
client privilege and the attorney work-product protection, available to the City or its attorneys. 
Subject to the assertion of any such privilege or protection, the City will allow the Trustee (who 
will have no duty to review or inspect such records and documents). the Calculation and 
Verification Agent, the Original Purchaser, any Certificate Holder and any auditor on behalf of 
the Corporation, access to all records and documents detailing receipt of amounts into the 
Program Account and disbursements from the Program Account. Reports and records required 
by this Section 6.13 will include the information required by Sections 6.4(b), 6.6(d), 6.11 and 
6.12 hereof. 
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Section 6.14. Annual Certification and Audit. As soon as practicable but in no event 
later than April 30 of each year, the City shall file with the Trustee and the Calculation and 
Verification Agent a written statement of an Independent Accountant and a certificate &om an 
Authorized Representative of the City, having reviewed the City's records and the provisions of 
this Agreement, including but not limited to Section 6.13 and Exhibit A, Exhibit D, and 
Exhibit E hereof, stating that nothing has come to the attention of such Independent Accountant 
or Authorized Representative that would lead such Independent Accountant or Authorized 
Representative to believe that (i) amounts in the Program Account have been applied in violation 
of this Agreement, such as moneys being expended for Legal Fees and Ongoing Obligations in 
violation of the Program Budget, moneys being reallocated in a manner violating the Program 
Budget, or any budget cap or limitation being exceeded, (ii) the receipt and remittance of 
Program Receipts or the calculation, retention and payment of Permitted Deductions are in 
violation of the terms of this Agreement or the Program Budget, or (iii) any settlement entered or 
proposed to be entered is not in accordance with the terms of Section 6.6 hereof, or (iv) any other 
Event of Default hereunder shall have occurred and be continuing. 

Section 6.15. Diligent Pursuit of Proeratn Receiuts: Eneaeement of Outside Counsel. 
The City hereby covenants that, until all Outstanding Certificates and the Deferred Commitment 
Fee have been fully paid and the Purchase Commitment has been reduced to zero, it will 
diligently pursue collection of Program Receipts, will at all times have engaged competent legal 
counsel with recognized expertise in matters involving environmental litigation, and will not 
terminate the Cooperative Agreement or cause the Cooperative Agreement to be terminated. 

Section 6.16. Sinele Pumose Coruoratioq. The City hereby covenants that it will not use 
the Corporation for, and the Corporation hereby covenants that it will not participate in, any 
other financing or other arrangement in addition to the sale and repurchase of Program Receipts 
and issuance of the Certificates hereunder and under the Trust Agreement. 

Section 6.17. Coooeration With Removal or Reulacement of Trust ee. The City hereby 
covenants that it will cooperate with the Corporation as needed in connection with the removal 
or replacement of the Trustee in accordance with Section 8.01(d) of the Trust Agreement. 

Section 6.18. No Imuaiment of Certificate Holders' Rights. The City hereby covenants 
that it will not repeal the Ordinance or amend any provision of the Ordinance in a manner which 
would adversely affect the rights of the Certificate Holders until the Certificates are fully paid 
and discharged and the Purchase Commitment has terminated. The City will provide reasonable 
notice to the Original Purchaser, the Certificate Holders and the Trustee in the event the City 
anticipates any amendment to or repeal of the Ordinance. 

ARTICLE Vn 

ASSIGNMENT OF AGREEMENT TO TRUSTEE 

Section7.1. &sienmcnt bv Citv and Cornoration. The parties understand that this 
Agreement and certain rights of the Corporation hereunder will be assigned to the Trustee 
pursuant to an assignment provision in the Trust Agreement. The City hereby transfers in trust, 
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grants a security interest in and assigns to the Trustee, for the benefit of the Holders from time to 
time of the Certificates and for the benefit of the Original Purchaser (to the extent of its interest 
in the Deferred Commitment Fee) all of its right, title, and interest in this Agreement and all of 
its interest in the Program Receipts, net of Permitted Deductions. The City agrees to execute all 
documents, including notices of assignment and chattel mortgages or financing statements that 
may be reasonably requested by the Corporation, the Trustee, the Original Purchaser or any 
Holder to protect their interests in the Program Receipts during the term hereof, and to provide 
copies thereof to the Corporation, the 'Trustee, the Calculation and Verification Agent, the 
Original Purchaser, and upon request therefor, to any Certificate Holder so requesting. 

ARTICLE VIII 

NON-LIABILITY OF CORPORATION, INDEMNIFICATION 

Section 8.1. Non-Liabilitv of Corporation. The Corporation shall not be obligated to pay 
Repurchase Payments or the Deferred Commitment Fee or to make any other payments or 
advance any moneys or be liable for any other costs or expenses hereunder. 

Section 8.2. Indemnification. 

(a) General Indemnity. The City shall, to the extent permitted by law, defend, 
indemnify and hold harmless the Corporation, the Trustee (as the assignee of the 
Corporation's rights hereunder), the Placement Agent, the Calculation and Verification 
Agent, the Original Purchaser, each Certificate Holder and their members, directors, 
officers, employees, and agents from and against any and all losses, claims, damages, 
liabilities, or expenses of every kind, character, and nature whatsoever (excepting 
therefrom only such losses, claims, damages, liabilities, or expenses arising from the 
negligence of the Corporation, with respect to the Corporation, or the Trustee, with 
respect to the Trustee), including, but not limited to, losses, claims, damages, liabilities, 
or expenses arising out of, resulting from, or in any way connected with (1) the city's 
interest in, or use of, the Program Receipts or any portion thereof; (2) the sale of the 
Certifwates and the carrying out of any of the transactions contemplated by the 
Certificates, the Certificate Purchase Contract, the Trust Agreement, this Agreement or 
any related document; (3) the carrying out of the Program; or (4) the acceptance of and 
administration by the Trustee of the Trustee's duties under the Trust Agreement. The 
City shall, to the extent permitted by law and, with respect to the indemnification of the 
Placement Agent, the Calculation and Verification Agent, the Original Purchaser and 
each Certificate Holder, (each a "Special Indemnified Party"), to the extent permitted by 
clause (b) below, pay or reimburse the Corporation, the Trustee, the Special Indemnified 
Parties and their members, directors, officers, employees and agents for any and all costs, 
reasonable attorneys fees, liabilities or expenses incurred in connection with 
investigating, defending against or otherwise in connection with any such losses, claims, 
damages, liabilities, expenses or actions. Notwithstanding anything to the contrary in this 
Agreement or the Trust Agreement, the Trustee and the Corporation shall not be entitled 
to payment, reimbursement or indemnification for actions involving willful misconduct, 
default or negligence on the part of the Trustee or the Cotpoxation, respectively. 
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(b) Limited Source Indemnity. The obligation of the City to defend, 
indemnify, and hold harmless the Special Indemnified Parties for any suits or claims 
arising from the sale of the Certificates or the City’s pursuit of the Program (as described 
in the preceding paragraph), shall be payable solely from (i)Program Receipts, and 
(ii)any proceeds of insurance or self-insurance programs in which the City has 
participated or will participate. With regard to item (i), if currently available Program 
Receipts are insufficient to pay attorney fees and expenses and other litigation related 
costs at the time they are incurred, the Special Indemnified Parties may find the excess of 
such fees and expenses, and any future Program Receipts will be used to reimburse the 
Special Indemnified Parties for such amounts. With regard to item (ii), the City agrees to 
cooperate fully with the Special Indemnified Parties in submitting and pursuing claims 
against such City insurers, although the City will have no obligation to maintain any 
insurance coverage. 

(c) Suecial Conditions. The City’s indemnity obligation to the Special 
Indemnified Parties under section (b) above is subject to the following conditions: 

(1) The City will pay attorneys’ fees and costs of a single law firm 
chosen by the Special Indemnified Parties to collectively represent the Special 
Indemnified Parties, and such counsel shall, to the extent consistent with the 
Special Indemnified Parties’ interests, cooperate with the City and avoid 
duplication and wastefulness in the assertion of defenses; 

(2) The City will pay attorneys’ fees and costs of additional law firms 
to represent an individual Special Indemnified Party where (i)the counsel 
retained under (c)(l) above could not, as a result of applicable law or code of 
professional responsibility, assert a defense on behalf of such an individual 
Special Indemnified Party while simultaneously representing the other Special 
Indemnified Parties for reasons including, but not limited to, a situation in which 
the use of counsel chosen by the Special Indemnified Parties to represent the 
Special Indemnified Party or Parties would present such counsel with a conflict of 
interest, or in which the actual or potential defendants in, or targets of, any such 
action include the Special Indemnified Party or Parties, and the City and the 
Special Indemnified Party or Parties shall have reasonably concluded that then 
may be legal defenses available to it and/or other Special Indemnified Parties that 
are different from or additional to those available to the City; or (5) the City 
otherwise authorizes the Special Indemnified Parties to employ separate counsel 
at the expense of the City; and 

(3) The City will not, without the prior written consent of the Special 
Indemnified Parties, settle or compromise or consent to the entry of any judgment 
with respect to any pending or threatened claim, action, suit or proceeding in 
which indemnification or contribution may be sought hereunder (whether or not 
tbe Special Indemnified Parties are actual or potential parties to such claim or 
action) unless such settlement, compromise or consent includes an unconditional 
release of each Special Indemnified Party from all liability arising out of such 
claim, action, suit or proceeding. 



The provisions of this Article VIII shall survive the discharge of the City's obligations 
hereunder and under the Trust Agreement, 

ARTICLE IX 

EVENTS OF DEFAULT AND REMEDIES 

Section 9.1. Events of Default. The following events shall be "Events of Default": 

(a) 
hereundw, 

(b) 

Failure of the City to remit Program Receipts to the Trustee when required 

Failure by the City to pay or cause to be paid in full any payment required 
hereunder when due, on a Repurchase Payment Date, on the Final Payment Date, or 
otherwise pursuant to the terms hereof; provided, however it shall not be a default 
hereunder if there is a failure to make such payments on a timely basis if such failure is 
caused solely by the insufficiency of Program Receipts so long as the City is not 
otherwise in default hereunder and any such payment is required to be made solely from 
Program Receipts; 

(c) If any material representation or warranty made by the City herein OF in 
the Certificate Purchase Agreement Contract or made by the City in any other document, 
instrument, or certificate furnished to the Trustee or the Corporation in connection with 
the execution and delivery of any Series of the Certificates shall at any time be shown to 
have been incorrect in any respect as of the time made; 

If the City shall fail to observe or perfom any covenant, condition, 
agreement, or provision in this Agreement on its part to be observed or performed, other 
than as referred to in subsection (a), (b) or (c) of this Section, or shall breach any 
warranty by the City herein contained, for a period of 30 days after Written notice, 
specifying such failure or breach and requesting that it be remedied, has been given to the 
City by the Corporation or the Trustee; except that, if such failure or breach can be 
remedied but not within such thirty (30) day period and if the City has taken all action 
reasonably possible to remedy such failure or breach within such 30 day period, such 
failure or breach shall not become an Event of Default for so long as the City shall 
diligently proceed to remedy the Same in accordance with and subject to any directions or 
limitations of time established by the Trustee; 

(d) 

(e) Any proceeding under the United States Bankruptcy Code or any federal 
or state bankruptcy, insolvency, or similar law OT any law providing for the appointment 
of a receiver, liquidator, trustee or similar official of the City or the Corporation or of all 
or substantially all of eitber the Citfs or the Corporation's assets, is instituted by or with 
the consent of the City or the Corporation, or is instituted without the City% or the 
Corporation's consent and is not permanently stayed or dismissed within sixty (60) days, 
or if the City or the Corporation offers to the City's or the Corporation's creditors to effect 
a composition or extension of time to pay the City's or the Corporation's debts or asks, 



seeks or prays for a reorganization or to effect a plan of reorganization, or for a 
readjustment of the City's or the Corporation's debts, or if the City or Corporation shall 
make a general or any assignment for the benefit of the City's or the Corporation's 
creditors: 

(0 Any assertion in any proceeding, forum or action by the City or on its 
behalf to the effect that performance of the City's obligations under this Agreement are 
unlawful or ofthe City's intention to disavow or repudiate any such obligations; 

(9) 

(h) 

If an Event of Default occurs under the Trust Agreement; or 

h y  repeal or amendment of the Ordinance in violation of Section 6.18 
hereof. 

Section 9.2. Remedies on Default. In each and every such case during the continuance 
of such an Event of Default, the Corporation and the Trustee may, at their option, take whatever 
action, at law or in equity, as may appear necessary or desirable to collect the Program Receipts 
and to cause to be paid any other payments then due and thereafter to become due under this 
Agreement or to enforce the performance and observance of any obligation, covenant, 
agreement, or provision contained in this Agreement to be observed or performed by the City; it 
being understood that amounts payable by the City upon an Event of Default caused by the City 
shall not be limited to Program Receipts. The Original Purchaser may, in its sole discretion and 
without any liability for liquidated damages, terminate the Purchase. Commitment upon the 
occurrence of an Event of Default. 

Section9.3. Remedies Not Exclusive: No Waiver of Rieh IS. No remedy herein 
conferred upon or reserved to the Corporation or the Trustee is intended to be exclusive of any 
other available remedy or remedies, but each and every such remedy, to the extent permitted by 
law, shall be cumulative and shall be in addition to every other remedy given under this 
Agreement or now or hereafter existing at law or in equity or otherwise. In order to entitle the 
Corporation and the Trustee to exercise any remedy, 10 the extent permitted by law, reserved to it 
in this Agreement, it shall not be necessary to give any notice, other than such notice as may be 
herein expressly required. Such rights and remedies as are given to the Corporation hereunder 
shall also extend to the Trustee, and the Trustee may exercise any rights and will be charged with 
the obligations of the Corporation under this Agreement, and the Trustee and the Certificate 
Holders shall be deemed third party beneficiaries of all covenants and conditions herein 
contained. 

No delay in exercising or omitting to exercise any right or power accruing upon any 
default shall impair any such right or power or shall be construed to be a waiver of any such 
default or an acquiescence therein, and every such right and power may be exercised from time 
to time and as often as may be deemed expedient. 

Section 9.4. ExDenses on Default. In the event the City should default under any of the 
provisions of this Agreement and the Corporation or the Trustee should employ attorneys or 
incur other expenses of the collection of the payments due hereunder, the City agrees that it will 
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on demand therefor pay to the Corporation or the Trustee the reasonable fee of such attorneys 
and such other expenses so incurred by the Corporation or the Trustee. 

Section 9.5. Notice of Default. The City agrees that as soon as is practicable, and in any 
event within 10days after such event, the City will furnish the Trustee and the Corporation 
notice of any event that is an Event of Default, or that with the giving of notice or the passage of 
time or both could constitute an Event of Default, that has occurred and is continuing on the date 
of such notice, which notice shall set forth the nature of such event and the action that the City 
proposes to take with respect thereto. Upon having actual notice of the existence of an Event of 
Default, the Trustee shall serve written notice thereof upon the City (unless the City has 
expressly acknowledged the existence of such Event ofDefault in a writing delivered by the City 
to the Trustee or filed by the City in any court). 

Section9.6. Survival of Ohlieations. The City covenants and agrees with the 
Corporation that, until all obligations hereunder have been met and all obligations have been 
discharged in accordance with the Trust Agreement, its obligations hereunder shall survive the 
cancellation and termination of this Agreement, for any cause, and that the City shall continue to 
make all payments, and perfom all other obligations provided for in this Agreement, all at the 
time or times provided in this Agreement. Notwithstanding the above, the pr6visions of 
Section 8.2 hereof shall survive the discharge of the City’s obligations under the Trust 
Agreement. 

ARTICLE X 

MISCELLANEOUS 

Section 10.1. w. All notices or communications herein required or permitted to be 
given shall be in writing mailed or delivered to it as follows: 

(i) If to the Corporation: 

Lodi Financing Corporation 
c/o City of Lodi 
221 West Pine Street 
Lodi, California 95240 
Attention: President 

(ii) If to the City: 

City of Lodi 
221 West Pine Street 
Lodi, California 95240 
Attention: City Attorney 
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(iii) If to the Trustee: 

U.S. Bank Trust National Association 
One California Street, Suite 2550 
San Francisco, California 941 11 
Attention: Corporate Trust services 
Reference: Lodi Financing Corporation 

(iv) If to the Calculation and Verification Agent: 

Lehman Brothers Inc. 
3 World Financial Center 
Seventh Floor 
New York, New York 10285 
Attention: lames Hraska 

The Corporation, the City, the Trustee and the Calculation and Verification Agent may, 
by notice given hereunder, designate any further or different address to which subsequent 
notices, certificates and other communications shall be sent. 

Section 10.2. Govemine Law. This Agreement shall be construed in accordance with 
and governed by the Constitution and laws of the State of California. 

Section 10.3. Bindins Effect. This Agreement shall inure to the benefit of and shall be 
binding upon the Corporation, the City and their respective successors and assigns, including the 
Original Purchaser and any subsequent Certificate Holders subject, however, to the limitations 
contained herein. 

Section 10.4. Severability of Invalid Provision?. If any one or more of the provisions 
contained in this Agreement shall for any reason be held to be invalid, illegal, or unenforceable 
in any respect, then such provision or provisions shall be deemed severable from the remaining 
provisions contained in this Agreement and such invalidity, illegality, or unenforceability shall 
not affect any other provision of this Agreement, and this Agreement shall he consbued as if 
such invalid, illegal, or unenforceable provision had never been contained herein. The 
Corporation and the City each hereby declares that they would have entered into this Agreement 
and each and every other section, paragraph, sentence, clause, or phrase hereof irrespective of the 
fact that any one or more sections, paragraphs, sentences, clauses, or phrases of this Apreement 
may be held illegal, invalid, or unenforceable. 

Section 10.5. mic le  and Section Headines and References. The headings or titles of the 
several articles and sections hereof, and any table of contents appended to copies hexvof, shall be 
solely for convenience of reference and shall not affect the meaning, construction, or effect of 
this Agreement. All references herein to "Articles," "Sections," and other subsections are to the 
corresponding aflicles, sections, or subsections of this Agreement; the words "herein," "hereof," 
"hereby," "hereunder," and other words of similar import refer to this Agreement as a whole and 
not to any particular article, section, or subsection hereof; and words of the masculine gender 
shall mean and include words of the feminine and neuter genders. 
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Section 10.6. Aereement Reuresents Comdete Aereement: Amendments. This 
Agreement represents the entire contracl between the parties hereto. This Agreement may not be 
effectively. amended, changed, modified, altered, or terminated except by the written agreement 
of the Corporation and the City, given in accordance with the provisions of the Trust Agreement. 

Section 10.7. Trustee Third Partv Beneficiaw. The Trustee is hereby designated a third 
party beneficiary hereunder for the purpose of enforcing any of the rights hereunder assigned to 
the Trustee. In accordance with Section 9.3 hereof, the T N S ~ W  and the Certificate Holders shall 
be deemed third party beneficiaries of all covenants and conditions contained herein. 

Section 10.8. Waiver of Personal Liability. No governing body member, officer, agent, 
or employee of the Corporation or of the City shall be individually or p e r ~ o ~ l l y  liable for the 
payment of Repurchase Payments or any other sum hereunder or be subject to any personal 
liability or accountability by reason of the execution and delivery of this Agreement; but nothing 
herein contained shall relieve any such governing body member, officer, agent, or employee 
from the performance of any official duty provided by law or by this Agreement. 

Section 10.9. Execution of Countemarts. This Agreement may be executed in any 
number of counterparts, each of which shall for all purposes be deemed to be an original and all 
of which shall together constitute but one and the same instrument. 

SFLIB11107321U 
34 



IN WITNESS WHEREOF, the City and the Corporation have caused this Agreement to 
be executed in their respective corporate names, all as of the date first above written. 

CITY OF LODl 

By: 

ATTEST: 

U 

APPROVED AS TO FORM: 

LODI FINANCING CORPORATION 

By: U&l or&,, 
Tieasurer 

ATTEST 

APPROVED AS TO FORM: 
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EXHIBIT A 

PROGRAM DISBURSEMENT BUDGET 

The Program Disbursement Budget sets out the amount, timing and limitations for 
amounts to be deposited into the Program Account and consists of: (a) caps on disbursements for 
(i) professional fees of Outside Counsel ("Legal Fees") and (ii) "Ongoing Obligations," 
consisting of City reimbursement payments for previously made DTSC settlement payments for 
certain previously incurred response costs pursuant to Section 4a of the Cooperative Agreement 
("DTSC Settlement Payments"), computer document management, technical activities, project 
management and amounts invoiced by Outside Counsel for out-of-pocket direct expenses 
("Legal Disbursements"), @) a methodology for paying Legal Fees, (c) a methodology for 
reallocating budget items to provide flexibility for unforeseen events and (d) a methodology for 
handling Purchase Commitment reductions. Legal fees, Legal Disbursements, and all other costs 
incurred in connection with the Program prior to the Closing Date, except up to $610,899 in 
DTSC Settlement Payments, are not included within this Program Disbursement Budget and 
shall not be paid from Certificate proceeds, Program Receipts or any other source until no 
Certificates are outstanding, the Purchase Commitment has ended or has been terminated and all 
other obligations under the Sale and Repurchase Agreement have been fully satisfled. 

The City is required to submit the attached Quarterly Budget Reporting Form ("QBRF") 
to the Calculation and Verification Agent within 20 Business Days after the beginning of each 
calendar quarter (except the first quarter) to reconcile the prior quarter's expenditures with this 
Program Disbursement Budget and to demonstrate the City's compliance with this Program 
Disbursement Budget for the prior quarter. The City must submit an amended QBRF when 
invoices for services rendered during a quarter are received or paid after the filing of the QBRF 
for that quarter or when the Calculation and Verification Agent, in accordance with Section 6.11 
of the Program Receipts Sale and Repurchase Agreement, dated as of June 1,2000, (the "Sale 
and Repurchase Agreement") between the City of Lodi and the Lodi Financing Corporation, 
determines that the City's calculations were erroneous or that any disbursements were not in 
compliance with the Program Budget. If there are any ambiguities or discrepancies between the 
description of the Program Disbursement Budget in this Exhibit A and the QBRF, the latter will 
govern. 

All capitalized t e r n  used herein that arc not otherwise defined shall have the meanings 
as set forth in the Sale and Repurchase Agreement. 
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(a) Disbursement Caps 

Table I: Cumulative Disbursement Cap 

Beginning of 

1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 

Quarter - 

Cumulative 
Disbursement 

3;000,000 
4,500,000 
6,000,000 
7,125,000 
8,250,000 
9,375,000 

10,500,000 
1 1,250,000 
12,000,000 
12,750,000 
13,500,000 
13,875,000 
14,250,000 
14,625,000 
15,000,000 

The maximum amount that may be transferred to the Program Account within the 
Municipal Fund from Certificate proceeds in each quarter is (x) the Cumulative Disbursement 
Cap for that quarter (from Table I) less Q all amounts transferred previously. 
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Table 11: Program Budget for Ongoing Obligations 

Cumulative 
Beginning of Ongoing 

Quarter Obligations Cap 

1 $922,250 
2 1,842,600 
3 2,761 ,I  00 
4 3,679,600 
5 4,250,150 
6 4,820,700 
7 5,384,800 
8 5,948,900 
9 6,203,000 
10 6,457,100 
11 6,7 11,200 
12 6,968,350 
13 7,096,950 
14 7,225,550 
15 7,354,150 
16 7,482,750 

The maximum amount that may be disbursed for Ongoing Obligations at any time is 
(x) the Cumulative Ongoing Obligations Cap for the quarter (from Table 11) less (y) all amounts 
previously disbursed for Ongoing Obligations. However, additional funds may be reallocated 
from the Program Budget for Legal Fees in a given quarter to pay Ongoing Obligations in 
accordance with the reallocation provisions of this Exhibit A. 
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Table IIk Ongoing Obligations Payment Limits 

Computer 
Beginning of DTSC Document Technical Project Legal 

Quarter Settlement Management Activities Management Disbursements 

1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 

$250,000 
500,000 
610,899 
610,899 
610,899 
610,899 
610,899 
61 0,899 
61 0,899 
610,899 
610,899 
610,899 
610,899 
610,899 
610,899 
610,899 

S 310,596 
619,899 
839,714 

1,143,710 
1,361,125 
1,601,766 
1,872,326 
2,18 1,475 
2,277,991 
2,380,448 
2,487,003 
2,596,134 
2,650,266 
2,709,352 
2,770,851 
2,832,772 

$ 386,010 
712,227 

1,357,095 
2,077,371 
2,388,443 
2,678,692 
2,941,761 
3,151,981 
3,207,5 16 
3,256,379 
3,300,640 
3,342,615 
3,378,421 
3,411,493 
3,445,220 
3,478,478 

$ 52,519 
163,654 
224,052 
269,030 
315,858 
360,283 
393,584 
441 , I  45 
453,024 
465,634 
478,748 
495,538 
507,780 
5 17.802 
524,755 
531,757 

S 124,800 
249,600 
374,400 
499,200 
665,600 
832,000 
998,400 

1,164,800 
1,331,200 
1,497,600 
1,664,000 
1,830,400 
1,895,400 
1,960,400 
2,025,400 
2,090,400 

The amount disbursed for Ongoing Obligations may be used to pay for expenses in any 
of the sub-categories of Ongoing Obligations. However, each sub-category will have a 
maximum cumulative expenditure cap per quarter (from Table III), and Program monies may not 
be expended in excess of these sub-category caps unless (a) the City reallocates the difference 
from the Program Budget for Legal Fees in accordance with the reallocation provisions of this 
Exhibit A and; (b) the City, prior to exceeding the maximum cap in any quarter, provides written 
notice to the Trustee and receives approval from the Original Purchaser and the Certificate 
Holders of the change in the Ongoing Obligation sub-category maximum cumulative expenditure 
cap, as provided in Exhibit E. The DTSC Settlement Payments a mounts may not be exceeda 
under any circumstances, however. 



Table IV: Program Budget for Legal Fees 

Beginning of 
Quarter 

1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 

Cumulative Legal 
Fee Cap 

!$ 577,750 
1,157,400 
1,738,900 
2,320,400 
2,874,850 
3,429,300 
3,990,200 
4,551,100 
5,047,000 
5,542,900 
6,038,800 
6,53 1,650 
6,778,050 
7,024,450 

7,517,250 
7,270,wo 

The maximum amount that may be disbursed at any time to pay Legal Fees is (x) the 
amount specified in the Program Budget for Legal Fees for that quarter (from Table IV), less 
(y)all amounts previously disbursed for Legal Fees. However, additional funds may be 
reallocated from the Program Budget for Ongoing Obligations for a-given quarter to pay Legal 
Fees in accordance with the reallocation provisions of this Exhibit A. 

(b) Legal Fee Payment Methodology 

. 

Legal professional fees billed for services performed during a quarter will be paid subject 
to a three-tier methodology. As discussed more fully below, payments under Tier 1 and Tier 2 
are made quarterly and are based on a percentage (90% and 30% respectively) of legal billings in 
a quarter subject to quarterly caps. Payments under Tier 3 are based on billings which exceed 

the amounts payable under Tier 1 and Tier 2 and are accumulated quarterly but paid only when 
and to the extent that excess funds are available. Invoices received after a quarter for services 
performed during that quarter must be, compared to the caps in place for the quarter when 
services were performed. The Tiers are as follows: 

TIER 1 Fees billed for services performed in a quarter ("Quarterly Billings") subject to the 
Tier 1 Billings Cap (from Table V) for the quarter in which the services were 
performed, will be paid at 90% of the amounts billed. 

Quarterly Billings in excess of the Tier 1 Billings Cap (from Table V) subject to the 
Tier 2 Billings Cap (from Table V), for the quarter in which the services were 
performed will be paid at 30% of the amounts billed in excess of the Tier 1 Billings 
Cap. 

TIER 2 
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TIER3 Certain Quarterly Billings which are not paid will qualify for accumulation unda 
Tier 3. Tier 3 accumulated billings, as described below, will be paid only fkom either 
(a) amounts reallocated from Ongoing Obligations in accordance with the reallocation 
provisions of this Exhibit& @) amounts not utilized in the Legal Fee budget for 
payment of Tier 1 and Tim 2 billings, or (c) Pmgram Receipts retained by the City as 
described in Section6.4(e) of the Sale and Repurchase Agreement. Tier3 
accumulated billings are comprised of the following: 

(a) Quarterly Billings in excess of the Tier 1 Billings Cap (fkom Table V) subject 
to the Tier 2 Billings Cap (from Table V), for the quarter in which the services 
were performed which will be paid at 50% of the amounts billed in excess of 
the Tier 1 Billings Cap. 

Quarterly Billings in excess of the Tier 2 Billings Cap (from Table V) for the 
quarter in which the services were performed which will be paid at 80% of the 
amounts billed in excess of the Tier 2 Billings Cap. 

Quarterly Billings which qualify for payment under Tier 1 or Tier2 (as 
described above) but are not paid due to insufficient funds within the Program 
Account. 

@) 

(c) 

Table V. Legal Fee Tiers 

Beginning Tier 1 Billings Tier 2 
of Quarter Cap(') Billings CapQ 

1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 

$544,444 
544,445 
544,444 
544,445 
5 16,666 
5 16,667 
5 16,667 
5 16,666 
450,000 
450,000 
450,000 
450,000 
227,778 
227,778 
227,778 
227,778 

$836,944 
843,278 
849,444 
849,445 
814,833 
814,834 
836,333 
836,333 
753,000 

753,000 
742,833 
365,778 
365,778 
365,778 
365,778 

753,000 

( I )  As explained above, up u) 90.Y orthis amount may bc paid. 
') As explained above, up to 30% of the differma bmwm mC T i n  2 Billings Cap and the T i n  I Billings Cap m y  k paid, 

and up to an additional SO?? of lhal difference may accumulate in Tim 3. 
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(c) Reallocation Between Legal Fees and Ongoing Obligations 

The City may choose to reallocate up to $1.3 million from Legal Fees to Ongoing 
Obligations or vice versa in order to exceed the maximum disbursement limits within each of 
these categories or within the Ongoing Obligations sub-categories. The reallocation can take 
place during any quarter. 

The reallocation of funds to the Legal Fee budget can only be used to pay the unpaid 
portion of Legal Fees accrued under Tier 3. 

(d) Purchase Commitment Reductions 

Under certain circumstances discussed in sections 6.4 and 6.5 of the Sale and Repurchase 
Agreement, the remaining Purchase Commitment of the Original Purchaser can be decreased. In 
these circumstances, the Disbursement Caps for all future quarters will be reduced by the amount 
of the Purchase Commitment decrease. 
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Quarterly Budget Reporting Form 

Filing Date: 
Quarter Number: 

Quarter Beginning ~ 

and Ending (the "Reporting Period") 

Definitions: 

The "Next Period" means the three-month period beginning on the day following the 

The "Previous Period" means the three-month period (or part thereof in the case of the 
first period) ending on the day before the beginning date of the Reporting Period. 

Other capitalized terms used below are defined either by the instructions and formulas to 
which they refer, or in the Program Receipts Sale and Repurchase Agreement dated as of [Dated 
Date] between the City of h d i ,  as Seller and Repurchaser, and the Lodi Financing Corporation, 
as Purchaser (the "Sale and Repurchase Agreement"). 

ending date of the Reporting Period. 

pote reeardine Line References: Numbers in parentheses refer to tine numbers on this 
Quarterly Budget Reporting Form, except where numbers are followed by "P." A number 
followed by "P" refers to the line of the same number on the Quarterly Budget Reporting Form 
for the Previous Period. (e.g. (17P) refers to Line 17 of the Quarterly Budget Reporting Form for 
the Previous Period.) 

Calculation and Verification Aeent Instructions: Instructions for the Calculation and 
Verification Agent's use of this Form are specified by the letter code to the right of each line 
below. The actions corresponding to the letter codes are as follows: 

~~~~ 

The Calculation and Verification Agent should check correctness of mathematical 
calculations. 

The Calculation and Verification Agent should check compliance according to italicized 
instructions. 

L 

M 

C 

V 

F 

No action on the part of the Calculation and Verification Agent is necessary; City of Lodi 
is responsible for accuracy of reported numbers. 
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In accordance with Section 6.11 of the Sale and Repurchase Agreement, if this form 
contains any errors in calculation (Calculation and Verification Agent Instructions M, V, and F), the 
Calculation and Verification Agent must immediately notify the City of  any corrections needed. 
The Calculation and Verification Agent must immediately notify the City, the Original Purchaser, 
other Certificate Holders and the Trustee if the City fails to comply with the Program Budget 
(Calculation and Verification Agent Instruction C). 

Line Instructions 

A. Reportine Period Exwnditures 

(1) Amount of Certificates issued during Reporting Period. 
(2) Amount of Certificates issued during Next Period 

Lines (3) through (7) and Line (9) - Record the amounts expended 
for services performed during the Reporting Period for the 
following budget categoria: 

(3) DTSC Settlement Payments 
(4) Computer Document Management 
(5 )  Technical Activities 
(6) F'rojecl Management 
(7) Legal Disbursements 
(8) Total Ongoing Obligatfons 

(9) LegalFees 
(10) 

(1 1) Total Legal Fees 

= Sum of Lines (3) through (7) 

Legal Fees expended for services performed before the 
Reporting Period (For first quarter, use 0) 

= (9) + (10) 

B. Cumnlative Exnenditurez 

Lines (12) rhrough (16) and Line ( I  8) -Compute the new 
Cumulative Expenditures by adding Reporting Period Expenditures 
to Previous Period's Cumulative Expenditures. For the first quarter, 
copy the Reporting Period Expenditures from Lines (3) through (9): 

(12) DTSC Settlement = (3) + (12P) (12) M 
(13) Computer Document Management = (4) + (13P) (13) M 
(14) Technical Activities= (5) + (14P) (14) M 
(IS) Project Management= (6) + (1SP) (15) M 
(16) Legal Disbursements = (7) + (16P) (16) M 

=Sum of Lines (12) through (16) (17) M 
(18) LegalFees=(11)+(18P) (18) M 

(17) Total Ongoing Obligations 
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Line Instructions 

Purchase Commitment Reduction 

Program Receipts deposited into the Program Account 
during the Reporting Period 
Record the cash value, as determined by an Independent 
Consultant, of all non-cash settlements received during the 
Reporting Period in excess of the limits set forth in $6.6 of 
the Sale and Repurchase Agreement. 
Record the amount of any Certificate payment by the City 
during the Reporting Period as a result of non-cash 
settlements pursuant to 46.6 (a) (i). 
[(19)+(20)-(21)1 
This is fhe Purchase Cominifnienf Reduction for fhe 
Reporling Period. 
[(23P) - (1) - (22)] (For the first quarter, use $15,000,000 
in place of (23P).) 
7Iis is the Purchase Cornmitinenffor the Next Period 
[(I) + (24P)l (For the first quarter, use 0 in place of (24P).) 
To fa1 Cerrijica re purchases through Reporting Period 
Referring to Table I, copy the Cumulative Disbursement 
Cap for the Next Period. 

niis is fhe maximum Cerfr$mfe issuance aniounffor fhe 
Nexf Period. Line (2) ntusf be less fhan or equal 10 fhis 
amount. 

Reallocation from Leeal Fees to Oneoine Oblieations: 

Referring to Table 11, copy the Cumulative Ongoing 
Obligations Cap for the Reporting Period. 

Ijposifive, this 13 fhe fofal aniounf reallocafed to Ongoing 
Obligations. In occordonce Wiih fihibi! A of fhe Sale and 
Repurchase Agreernenf, lhis amounf ntusf be less flian or 
equal lo %1.300,000. 

Reallocation from Oneolne Obligations to Leeat Fees: 

Referring to Table IV, copy the Cumulative Legal Fee Cap 
for the Reporting P a i d .  

I/positiw. fhtr is the fofal amount reallocafed to Legal 
Fees I n  accordance wirh Exhibit A of the Sale and 
Repurchase Agreemenl, this amounf musf be less rhan or 
equal lo S1,300,000. 

“25) - (22) - (2411 

1 ~ 7 )  - (2711 

[(w - (29)i 

(19) L 
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Line Instructions 

F. Oneolne Ohlieation Subcateporv Limits 

Lines (31) through (35) - Ongoing Obligation Payment Limits - 
Referring to Table III, copy the Ongoing Obligation Payment 
Limits for the following subcategories for the Reponing Period: 

(31) DTSC Settlement Payment 
(32) Computer Document Management 
(33) Technical Activities 
(34) Project Management 
(35) Legal Disbursements 
(36) 

Lines (37) through (40) - Approwdlncreases in Subcategory 
Ongoing Obligation Paynzent Limits -Record any Ongoing 
Obligation Payment Limit increases that have been approved in 
writing by the Original Purchaser and Certificate Holders, and that 
are in effect as of the end of the Reponing Period: 

(37) Computer Document Management 
(38) Technical Activities 
(39) Project Management 
(40) Legal Disbursements 

Lines (41) through (44) -Revised Ongoing Obligation Payment 
Lirnirs - Add each Ongoing Obligation Payment Limit increase 
from Lines (37) through (40) to its respective Ongoing Obligation 
Payment Limit , recorded in Lines (31) through (35): 

Sum Lines (31) through (35). 

(41) Computer Document Management: [(32) + (37)] (41) 
(42) Technical Activities: [(33) + (38)] (42) 
(43) Project Management: [(34) + (39)] (43) 
(44) Legal Disbursements [(35) + (a)] (44) 

Lines (45) through (49) ~ Payment in excess ofRevised Ongoing 
Obligation Payment Limits: 

(45) DTSC Settlement Payment: Greater of [(12) -(31)] or 0 (45) 
(46) Computer Document Management: Greater of [(13) - (41)J 

or0 (461 
(47) Technical Activities: Greater of [(14) - (42)] or 0 (47) 
(48) Project Management: Greater of [(I 5) - (431 or 0 (48) 
(49) Legal D i s h e m m t s :  Greater of [(I@ - (M)] or 0 (49) 
(50) Sum (45) through (49). In accordance with Exhibit A of the 

Sale and Repurchase Agreement. Line (50) must be zero. (50) 

V 
V 
V 
V 
V 
M 

F 
F 
F 
F 

M 
M 
M 
M 

M 

M 
M 
M 
M 

M, C 

A-1 1 



Line Instructions 

Legal Tier Structure 

Legal Fee Expenditures: (9) (51) M 
Amount paid for Legal Fees for services performed before 
the Repoking Period, for which bills w& received after 
submission of the applicable Quarterly Budget Reporting 
Form. I/fhis amounf isposifive, please request the C i y  to 
submif a revised Quarterly Budge1 Reporting Fornifor the 
period in which these legal services were perjkned and 
for all subsequent periods. (52) C 
[(51) - (5211 (531 M 
Amount billed for Legal Fees for services Derformed in the - 
Reporting Period. (54) L 

Lilies (55) and (56) - Refemng to Table V, copy the following 
items for the Reporting Period: 

(55) Tier 1 Billings Cap 
(56) Tier 2 Billings Cap 
(57) [(56) - (5511 
(58) 
(59) [(58) x 90%] 

(60) 
(61) 
(62) [(61) x 30%] 

Lesser of (54) or (55). 

Tlris is the Tier I expenditure. 
Greater of I(54) - (5511 or 0 
Lesser of (60) or (57) 

Tllis is fhe Tier 2 expenditure. 

Tier 3 Accrual: 

(63) [(61) x SO%] 
(64) 
(65) [(64) x 80%] 

Greater of [(54) - (56)] or 0 

(66) [(59) + (62) + (63) + (65) - (S3)] 
Tliis is the change in Tier 3 balancefor the Reporting 
Period. 
[(67P) + (6611 (For the first quarter, use 0 in place of 
(67P1.1 
This is fhe Tier 3 balance, 

(67) 

H. , Permltted Dedoctionp 

DTSC Reserve 

(68) 
(69) 
(70) 

[(71P)] (For the fust quarter, use 0 in place of (71P).) 
Additions to DTSC Reserve dmhg Reporting Period 
Payments to DTSC during Reporting Period 

V 
V 
M 
M 

M 
M 
M 

M 

M 
M 
M 

M 

M 

M 
L 
L 
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Line Instructions 

(71) K68) + (69) - (7011 
DTSC Reserve balance at end of Reporting Period. By the 
definition ofpermitted Deductions in the Sale and 
Repurchase Agreement. Line (71) must be lers than or 
equal to 6300,000. (71) M, C 

City Reimbursement 

(73) 
(72) [(74P)] (For the fmt quartex, use 0 in place of (74P).) (721 M 

for prior expenditures (73) L 
(74) K72) + (7311 

Amount paid to City during Reporting Period to reimburse 

By the dejnitian ofPerniitted Deductions in the Sale and 
Repurchase Agreement, Line (74) must be less than or 
equal 10 $2,000,000. (74) M, C 
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Quarlerly Budget Reporting Form -Table I 

Cumulative Disbursement Caps 

Quarter 

1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
1 1  
12 
13 
14 
1s 
16 

Cumulative 
Disbursement 

CSP 

$ 1,500,000 
3,000,000 
4,500,000 
6,000,000 
7,125,000 
8,250,000 
9,375,000 

10,500,000 
1 1,250,000 
12,000,000 
12,750,000 
13,5OO,OOO 
13,875,000 
14,250,000 
14,625,000 
1s,ooo,ooo 
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Quarterly Budget Reporting Form -Table II 

Cumulative Ongoing Obligations Caps 

Quarter 

1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 

Cumulative 
Ongoing 

Obligations Cap 

S 922,250 
1,842,600 
2 , 7 6 1 ~  00 
3,679,600 
4,250,150 
4,820,700 
5,384,800 
5,948,900 
6,203,000 
6,457,100 
6,711,200 
6,968,350 
7,096,950 
7,225,550 
7,354,150 
7,482,750 
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Quarter 

I 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 

Quarterly Budget Reporting Form -Table M 

Ongoing Obligation Payment Limits 

Computer 
DTSC Document Technical Project Legal 

Settlement Management Activities Management Disbursements 

$250,000 
500,000 
610,899 
610,899 
610,899 
610,899 
610,899 
610,899 
610,899 
610,899 
610,899 
610,899 
610,899 
610,899 
610,899 
6 10,899 

$ 310,596 
619,899 
839,714 

1 ,I  43,7 10 
1,361,12S 
1,601,766 
1,872,326 
2,181,475 
2,277,991 
2,380,448 
2,487,003 
2,596,134 
2,650,266 
2,709,352 
2,770,851 
2,832,772 

$ 386,010 
712,227 

1,357,095 
2,077,371 
2,388,443 
2,678,692 
2,941,761 
3,15 1,981 
3,201,516 
3,256,379 
3,300,640 
3,342,615 
3,378,421 
3511 1,493 
3,445,220 
3,478,478 

$ 52,519 
163,654 
224,052 
269,030 
315,858 
360,283 
393,584 
441,145 
453,024 
465,634 
478,748 
495,538 
507,780 
517,802 
524,755 
531,757 

$ 124,800 
249,600 
374,400 
499,200 
665,600 
832,000 
998,400 

1,33 1,200 
1,497,600 
1,664,000 
1,830,400 
1,895,400 
1,960,400 
2,025,400 
2,090,400 

1,164,800 

SFLlBlllO73U.V 
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Quarterly Budget Reporting Form -Table IV 

Cumulative Legal Fee Caps 

Quarter 

1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
I 1  
12 
13 
14 
15 
16 

Cumulative 
Legal Fee Cap 

$ 577,750 
1,157,400 
1,738,900 
2,320,400 
2,874,850 
3,429,300 
3,990,200 
4.55 1,100 
5,047,000 
5,542,900 
6,038,800 
6,53 1,650 
6,778,050 
7,024,450 
7,270,850 
7,517,250 
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Quarterly Budget Reporting Form - Table V 

Legal Fee Tiers 

Quarter 

1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 

Tier 1 
Billings 

Cap 

$544,444 
544,445 
544,444 
544,445 
5 16,666 
516,667 
5 16,667 
5 16,666 
450,000 
450,000 
450,000 
450,000 
227,778 
227,778 
2 2 7,7 7 8 
227,778 

A-18 

Tier 2 
Billings 

Cap 

$836,944 
8 4 3,2 7 8 
849,444 
849,445 
814,833 
814,834 
836,333 
836,333 
753,000 
753,000 
753,000 
742,833 
365,778 
365,778 
365,778 
365,778 



EXHIBIT B 

[FORM OF ISSUANCE REQUESTI 

REQUEST AND CERTIFICATE OF THE CITY 

LODI FINANCING CORPORATION 
(ENVIRONMENTAL ABATEMENT PROGRAM) 

VARIABLE RATE CERTIFICATES OF PARTICIPATION 

To: U.S. Bank Trust National Association 
Corporate Trust services 
One California Street, Suite 2550 
San Francisco, CA 941 I1 

Attention: 
Relationship Specialist 

The City of Lodi, California (the "City") hereby requests and directs the Trustee, on 
behalf of the Lodi Financing Corporation (the "Corporation"). to execute and deliver 
s of the Corporation's Variable Rate Certificates of Participation ("Certificates") 
(Environmental Abatement Program), Series __ to [Purchaser] on [Delivery 
Date]. 

We, the City Attorney and Finance Director 1City Manager], respectively, of the City, 
hereby certify as follows: 

1. The representations and warranties of the City contained in (a) the Certificate 
Purchase Contract, dated June 28, 2000 (the "Certificate Purchase Contract"), among the City, 
the Corporation and Lehman Brothers Inc. with respect to the sale, execution, and delivery of not 
to exceed $16,000,000 aggregate principal amount of the Certificates and (b) the Program 
Receipts Sale and Repurchase Agreement, dated as of June 1, 2000 (the "Sale and Repurchase 
Agreement") between the City and the Corporation are true and correct in all material respects on 
and as of the date hereof as if made on this date. 

2. There is no action, suit, proceeding, inquiry, or investigation, at law or in equity 
before or by any court, govemment agency, public board, or body, pending or, to the best of our 
knowledge, threatened against the City, affecting the existence of the City or the titles of its 
officers to their respective offices, or affecting or seeking to prohibit, restrain, or enjoin the sale, 
execution, or delivery of the Certificates or the collection of the Program Receipts (as defined in 
the Sale and Repurchase Agreement) to be used to pay the principal and interest components of 
the certificates, or the pledge of funds and accounts pursuant to the Trust Agreement (as defined 
in the Sale and Repurchase Agreement), or contesting the powers of the Trustee thereunder with 
respect to the execution of the Certificates; nor are we aware of any circumstance not disclosed 
in writing to the Purchaser prior to the date of this Request and Certificate that would form a 
basis for any such action, suit, proceeding, inquky, or investigation, wherein an unfavorable 
decision, Nhg,  or finding would materially adversely affect the authorization, execution, 

SFLIBI1107322U 
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delivery, or performance by the City of the obligations on its part contained in the Program 
Documents, as defined in the Certificate Purchase Contract. 

3. After investigation and review of the Program Documents, no event of default, 
nor any event which, after the passage of time or the giving of notice would constitute an event 
of default under a Program Document has occurred and is continuing. 

4. The City has complied with all the agreements and satisfied all the conditions on 
its part to be performed or satisfied at or prior to the date hereof pursuant to the Program 
Documents, including compliance with the Program Budget and including any reallocation of 
amounts therein. 

5 .  The City represents that it will use the proceeds of this issuance in conformance 
with the Program Budget set forth in Exhibit A to the Sale and Repurchase Agreement. The 
principal amount of Certificates to he executed and delivered hereunder does not exceed the 
Cumulative Disbursement Cap for the calendar quarter immediately following the Delively Date, 
as set forth in the Program Budget, less the principal amount of any Certificates previously 
executed and delivered. 

6. Between the date of the Certificate Purchase Contract and the date hereof, the 
City has not, without the prior written consent of the Original Purchaser, together with such other 
Certificate Holders as are necessary to constitute, in the aggregate, at least 51% of outstanding 
Accreted Value, offered or issued any bonds, notes, or other obligations for borrowed money, or 
incurred any material liabilities, direct or contingent, payable from Program Receipts. 

7. All capitalized terms used herein that are not otherwise defined shall have the 
same meanings as in the Certificate Purchase Contract and the Sale and Repurchase Agreement. 

8. The City hereby requests and directs the Trustee, after the Trustee's review of this 
Request and Certificate, to deliver a copy of this Request and Certificate to the Purchaser under 
the Certificate Purchase Contract at least 10 Business Days prior to the Delivery Date. 

[Date] 

CITY OF LODI 

By: 
[Name] 

[City Attorney] 

By: 
INamel 

[City Manage; or Finance Director] 

B-2 



EXHIBIT C 

[FORM OF REMITTANCE REPORT] 

NOTICE OF REMITTANCE OF PROGRAM RECEIPTS 

U.S. Bank Trust National Association 
Corporate T N S ~  Services 
One California Street, Suite 2550 
San Francisco, CA 941 11 

Attention: 
Relationship Specialist 

Pursuant to Sections 6.4 and 6.11 of the Program Receipts Sale and Repurchase 
Agreement, dated as of June 1,2000 (the "Sale and Repurchase Agreement") between the City of 
Lodi, California (the "City") and the Lodi Financing Corporation (the "Corporation"), the City 
hereby notifies, certifies and warrants to you, as Trustee, that it has received Program Receipts 
(in the amounts and from the sources described below) and is remitting such moneys (net of 
deductions described below) to you in compliance with said Sections 6.4 and 6.1 1: 

Total amount of Program Receipts received: $ 

Date received: ("Receipt Date") 

Source(s) of Program Receipts (including caption of action and moneys received from insurers 
or other payon; riders attached as necessary): 

Caption: 

Payor: 

Total amount of Program Receipts received: (1) 

Deductions: (1) x 25% (2) 

DTSC Reserve balance as of Receipt Date: (3) 

Lesser of (2) or [$300,000 - (3)] (4) 

reimbursement: (2) - (4) ( 5 )  

Amount of Program Receipts available for Permitted 

Amount of Program Receipts applied to DTSC Reserve: 

Amount of Program Receipts available for City 

Total City reimbursement as of Receipt Date: (6) 
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Amount of Program Receipts applied to City reimbursement: 
Lesser of (5) or [%2,000,000 - (6)] 

Total amount of Pmgram Receipts applied to Permitted 
Deductions: (4) + (7) 

Amount of Program Receipts remaining after Permitted 
Deductions: (1) - (8) 

Deferred Commitment Fee Reserve Account Balance as of 
the Receipt Date (Obtain from Calculation and Verification 
Agent) 

Amount required to pay Accreted Value and Current Interest 
on Certificates as of the Receipt Date: 

Amount required to pay Current lnterest and Compounded 
Interest on Certificates as of the Receipt Date: 

Payment of Current Interest and Compounded Interest from 
funds in Deferred Commitment Fee Reserve Account: 
Lesser of(10)or (11) 

Amount required to pay Accreted Value and Current Interest 
after payment from funds in Deferred commitment Fee 
Reserve Account: (I 1) - (13) 

Amount of Program Receipts remitted to Trustee fkom 
Recovery Account to pay Ameted Value and Current 
Interest on Certificates: Lesser of (9) or (14) 

Amount required lo fund Deferred Commitment Fee Reserve 
Aecount after payment of Current and Compounded Interesf 
under (1 5) :  

Amount of Program Receipts remitted to Trustee from 
Recovery Account to fund Deferred Commitment Fee 
Reserve Account: Lesser of [(9) - (15)] or (16) 

Total Amount of Program Receipts remitted to Trustee h m  
Recovery Account: (15) + (17) 

Amount of Program Receipts permitted to be transferred 
from the Recovery Account to the Program Account: 
(9)-(18) 

The undersigned hereby certifies that this remittance is in compliance with Sections 6.4 
and 6.11 of the Sale and Repurchase Agreement. The Trustee is hereby directed to return to the 
undersigned any amounts which the Calculation and Verification Agent determines to be in excess 



of the amounts required to be transmitted to the Trustee under Section 6.4(a) of the Sale and 
Repurchase Agreement. 

All' capitalized terms used herein that are not otherwise defined shall have the same 
meanings as in the Sale and Repurchase Agreement. . 

CITY OF LODI 

[Namej 
[Title] 

cc: Calculation and Verification Agent 
Original Purchaser 
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EXHIBIT D 

[FORM OF NOTICE OF REALLOCATION] 

REALLOCATION NOTICE 
aEemm AMOUNTS M PROGRAM ACCOUNT 

US. Bank Trust National Association 
Corporate Trust Services 
One California Street, Suite 2550 
San Francisco, CA 941 11 

Attention: 
Relationship Specialist 

Dear 

Pursuant to Section 6.12 of the Program Receipts Sale and Repurchase Agreement, dated 
as of June 1, 2000 (the “Sale and Repurchase Agreement”) between the City of Lodi, California 
(the “City”) and the Lodi Financing Corporation (the “Corporation”), the City hereby notifies 
you of the following reallocation of moneys in the Program Account. 

Reallocation as of 

Total amount reallocated by budget category (Legal Fees or Ongoing Obligations ) in 
current quarter: 

$ reallocated from to 
(budget category) 

If moneys reallocated from Ongoing Obligations to Legal Fees, total percentage of 
accrued billings afler closing in comparison to total billings after closing: 

Accrued billings to date: $ 

Total billings to date: $ 

% 

If moneys reallocated from Legal Fees to Ongoing Obligations, total percentage of 
cumulative expenditures in comparison with the Ongoing Obligation Payment Limit for the 
applicable quarter (from Table 111 of the Quarterly Budget Reporting Form) for the subcategory 
to which moneys would be reallocated (i.e., Computer Document Management, Technical 
Activities, Project Management, or Legal Disbursements): 

Ongoing obligation category: 

Subcategory expenditures to date: $ 

SFL1811IO7322U 
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Ongoing Obligation Payment Limit for subcategory: $ 

% 

A written explanation of the reason for this reallocation is attached to this Reallocation 
Notice. 

The undersigned hereby certifies that this notice of reallocation is in conformance with 
Section 6.1 1 and Exhibit A (the Program Budget) of the Sale and Repurchase Agreement, and 
that any moneys so reallocated will be used exclusively for purposes permitted under the Sale 
and Repurchase Agreement and Program Budget. 

You are hereby instructed to deliver a copy of this Reallocation Notice to the Original 
Purchaser, all other Certificate Holders, and the Calculation and Verification Agent within 5 
Business Days after your receipt hereof. 

Capitalized terms used herein not otherwise defined shall have the meaning set forth in 
the Sale and Repurchase Agreement. 

CITY OF LODI 

By: 
[Name] 
[Title] 

SFUB111073ZZU 
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EXHIBIT E 

ONGOING OBLIGATJON PAYMENT LIMIT INCREASE APPROVAL FORM 

Filing Date: , 
Limit Increase to Take Effect the Quarter Beginning 

Subeatqory 
Computer Document 
Management 

Technical Activities 

Project Management 

Legal Disbul;sements 

U.S. Bank Trust National Association 
Cotporate Trust Services 
One California Street, Suite 2550 
San Francisco, CA 941 11 

Attention: 
Relationship Specialist 

Pursuant to Section 6.12 of the Program Receipts S: and Repurchase Agreement, dated 
as of June 1, 2000 (the "Sale and Repurchase Agreement") between the City of Lodi, California 
(the "City") and the Lodi Financing Corporation, the City hereby requests the following 
increase(;) io the Ongoing Obligation Payment Limits set forth in Exhibit A of the Sale and 
Repurchase Agreement, and instructs you, as Trustee, to forward a copy of this Ongoing 
Obligation Payment Limit Increase Approval Form (the "Approval Form") to the Original 
Purchaser (as defined in the Sale and Repurchase Agreement) and all other Certificate Holders 
within 5 Business Days after your receipt hereof and to ascertain within 5 Business Days after 
the receipt of such transmittal whether the Original Purchaser, together with such other 
Certificate Holders as are necessary to constitute, in the aggregate, at least 51% of outstanding 
Accreted Value, approves or denies this request. Upon such determination, you are instructed to 
inform the City, the Calculation and Verification Agent, the Original Purchaser and the other 
Certificate Holders of the response. 

Cumulative 
Maximum for Expected Amount Exceeding 
Quarter Expenditure Maximum 
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Explanation 

CITY OF LODI 

By: 
[Name] 
[Title] 

TRUSTEE'S REPORT TO THE CITY 

We have forwarded a copy of the Approval Form to the Original Purchaser and Certificate 
Holders on , and the Original Purchaser and Certificate Holders have 
responded to this request as follows: 

The Original Purchaser, together with such other Certificate Holders as are necessary 
to constitute, in the aggregate, at least 5 1% of outstanding Accreted Value, approves 
the Ongoing Obligation Payment Limit increase(s) requested on the Approval Form. 

The Original Purchaser, together with such other Certificate Holders as are necessary 
to constitute, in the aggregate, at least 51% of outstanding Accreted Value, approves 
the Ongoing Obligation Payment Limit increase(s) requested on the Approval Form, 
with the following exceptions: 

The Original Purchaser, together with such other Certificate Holders as are necessary 
to constitute, in the aggregate, at least 51% of outstanding Accreted Value, does not 
approve any Ongoing .~ Obligation Payment Limit increase(s) requested on the 
Approval Form. 

-- 
- 

sFLl811107322u 
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me Original Purchaser, together with such other Certificate Holders as are necessary 
to constitute, in the aggregate, at least 51% of outstanding Accreted Value, has not 
respmded within 5 Business Days after receipt o f  our transmittal of the Apprpval 
From to them and, in accordance with Section 6.1 1 ofthe Sale and Repurchase 
Agreement, are deemed to have denied the requested increase(s). 

U.S. BANK TRUST NATIONAL ASSOCIATION 

By: 
[Name] 
Trustee 

Date: 

cc: Calculation and Verification Agent 
Original Purchaser and other Certificate Holders 

SFLIB11107322U 
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EXHIBITF 

[FORM OF TERMINATION NOTICE] 

LODI FINANCING CORPORATION 
(ENVIRONMENTAL ABATEMENT PROGRAM) 

VARIABLE RATE CERTIFICATES OF PARTKIPATION 

U.S. Bank Trust National Association 
Corporate Trust Services 
One California Street, Suite 2550 
San Francisco, CA 941 11 

Attention: 
Relationship Specialist 

1. Pursuant to the Certificate Purchase Contract, dated lune 28, 2000 (the 
"Certificate Purchase Contract"), among the City of Lodi, California (the "City"), the Lodi 
Financing Corporation (the "Corporation") and Lehman Brothers fnc., the City hereby certifies, 
represents and warrants that it will make no additional Issuance Requests to the Trustee and is 
hereby irrevocably and permanently discontinuing all Issuance Requests. 

Last Issuance Request made on: 

Last Issuance Request amount: 

Date of Delivery of Certificates under last Issuance Request: 

2. The undersigned hereby certifies that this Notice is in compliance Wirh the 
Certificate Purchase Agreement and the Program Receipts Sale and Repurchase Agreement, 
dated as of lune I ,  2000, between the City and the Corporation (the "Sale and Repurchase 
Agreement"). 

same meanings as in the Certificate Purchase Contract and the Sale and Repurchase Agreement. 
3. All capitalized terns used herein that are not otherwise defined shall have the 

4. The City has delivered a copy of this Termination Notice to the Purchaser under 
the Certificate Purchase Contract and to the Calculation and Verification Agent. 

CITY OF LODI 

By: 
[Name] 
[Title] 

cc: Original Purchaser 
Calculation and Verification Agent 

SFUBIll07322U 
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EXECUTION COPY 

Lodi Financing Corporation 
Not to Exceed 816,000,000 

Aggregate Principal Amount of 
Variable Rate Certificates of Participation 

(Environmental Abatement Program) 

CERTIFICATE PURCHASE CONTRACT 

June 28,2000 

City of Lodi 
221 West Pine Street 
Lodi, California 95240 

Lodi Financing Corporation 
221 West Pine Street 
Lodi, California 95240 

Ladies and Gentlemen: 

The undersigned (the "Purchaser") offers to enter into this Certificate Purchase Contract 
(the "Purchase Contract") with the City of Lodi, California (the "City") and the Lodi Financing 
Corporation (the "Corporation") which, upon the City's and the Corporation's acceptance of this 
offer, will be binding upon the City and the Corporation and upon the Purchaser. This offer is 
made subject to the City's and the Corporation's written acceptance hereof on or before 5:OO 
P.M., San Francisco time, on the date hereof or such otha time as the parties hereto mutually 
agree upon and, if not so accepted, will be subjecf to withdrawal by the Purchaser upon written 
notice (by facsimile or otherwise) delivered to the City and the Co&oration at any time prior to 
the acceptance hereof by the City and the Corporatjonl 

Capitalized terms used herein and not otherwise defined shall have the meanings assigned 
to such terms in the Sale and Repurchase Agreement (hereinafter defined). 

1. Purchase and Sale. Upon the terms and conditions and upon the basis of the 
representations, warranties, and agreements set forth herein, the Purchaser hereby agrees to 
purchase, and the City and the Corporation hereby agree. to cause the sale, execution, and 
delivery to the Purchaser of, not to exceed $16~600~000 aggregate principal amount (the 



"Purchase Commitment") of Variable Rate Certificates of Participation (Environmental 
Abatement Program) (the "Certificates") evidencing and representing interests of the owners 
thereof in the Repurchase Payments to be made by the City under the Program Receipts Sale and 
Repurchase Agreement, dated as of June 1,2000 (the "Sale and Repurchase Agreement"), by and 
between the City and the Corpomtioa 

Under the provisions of the Sale and Repurchase Agreement, the City will irrevocably 
sell and convey to'the Corporation its right to receive amounts, proceeds and recoveries from, or 
in contemplation of, or in connection with, the potential liability of responsible parties or 
potentially responsible parties, their insurers or indemnitors, or of tortfeasors or potential 
tortfeasors, their insurers or indemnitors ("Program Receipts") received by the City in connection 
with its Environmental Abatement Program (the "Program"), as de&rihed in the Sale and 
Repurchase Arnement md in the City's Ordinance No. 1684 (the "Ordinance"), adopted 
November 17, 1999 and effective December 17, 1999, repealing and reenacting its 
Comprehensive Municipal Environmental Response and Liability Ordinance, Title 8. Chapter 
8.24 of the Lodi Municipal Code, and the Corporation will irrevocably resell and reconvey 
undivided interests in the Program Receipts in consideration of the payment by the City of the 
Repurchase Payments under the Sale and Repurchase Agreement. 

The Certificates shall be executed and delivered in Series from time to time pursuant to a 
Trust Agreement, dated as of June 1, 2000 (the "Trust Agreement"), by and among the 
Corporation and U.S. Bank National Trust Association, as trustee (the "Trustee"), and shall 
represent undivided proportionate interests in the Corporation's right to receive Repurchase 
Payments under the Sale and Repurchase Agreement. The City's obligation to make Repurchase 
Payments under the Sale and Repurchase Agreement is a limited obligation of the City, payable 
solely from Program Receipts. The City has authorized the execution of this Purchase Contract, 
the Sale and Repurchase Agreement, and a Placement Agent Agreement, dated June 28,2000 
(the "Placement Agent Agreement") between the City and Lehman Brothers Inc., as Placement 
Agent, as well as related matters, pursuant to the terms of Resolution No. 99-180, adopted by the 
City Council of the City on November 3, 1999 (the "City Resolution"). The Corporation has 
authorized the execution of this Purchase Contract, the Sale and Repurchase Agreement, the 
Trust Agreement and the Placement Agent Agreement, as well as related matters, pursuant to the 
terms of Resolution No. LFC-4 adopted by the Board of Directors of the Corporation on 
November 3, 1999 (the "Corporation Resolution"). 

The City is committed to act as lead agency in initiating and prosecuting environmental 
enforcement actions constituting the Program pursuant to a Comprehensive Joint Cooperative 
Agreement executed in May 1997 (the "Cooperative Agreement") by and between the City and 
the California Environmental h tec t ion  Agency, Department of Toxic Substances Control 
("DTSC"). In connection with its pursuit of the Program, the City has entered into a hfessional 
Services Agreement and Scope of Services Statement, dated December 1, 1999 (the 
"Professional Services Agreement") with Envision Law Group (the "Outside Counsel"). 

This Purchase Contract, the Sale and Repurchase Agreement, the Trust Agreement, the 
Placement Agent Agreement and the Professional Services Agreement are collectively referred 
to herein as the "Legal Documents." The Legal Documents, together ~ with the Cooperative 
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Agreement, the Ordinance, the City Resolution and the Corporation Resolution, are herein 
referred to as the "Program Documents." 

The initial Series of the Certificates shall be executed and delivered on June 29,2000 in 
the a m g a t e  principal amount of $2,500,000. Each subsequent Series of the Certificates shall 
be executed and delivered on the applicable Delivery Date (as defined in the Sale and 
Repurchase Agreement) and in the aggregate principal amount specified by the City in an 
Issuance Recluest (as defined in the Sale and Repurchase Agreement and in substantially the 
form attached hereto as Exhibit F) submitted by the City in accordance with the terms of the 
Trust Agreement. The maximum principal amount of Certificates that may be executed and 
delivered on any Delivery Date is an amount equal to the Cumulative Disbursement Cap for the 
immediately succeeding calendar quarter (as set forth in Exhibit A to the Sale and Repurchase 
Agreement), less any principal amount of Certificates previously executed and delivered. The 
purchase price for each Series of the Certificates shall be equal to the aggregate principal amount 
of such Series of the Certificates, and no Series of Certificates will be executed and delivered in 
an aggregate amount of less than $250,000. No Delivery Date shall occur after the 
"Commitment Period Ending Date," which shall be four years after the initial Closing Date. 

If the City has determined to permanently and irrevocably discontinue Issuance Requests, 
it shall deliver to the Trustee a Termination Notice (as defined in the Sale and Repurchase 
Agreement and in substantially the form attached hereto as Exhibit E) in accordance with the 
terms ofthe Trust Agreement. 

2. Purchase Commitment and Commitment Period. On the first Business Day of 
each January, April, July and October, beginning October 2000, and prior to the Commitment 
Period Ending Date, the Purchaser shall purchase a Series of Certificates in an amount, if any, 
specified by the Trustee upon acceptance of an Issuance Request received from the City as 
provided in the Trust Agreement. The Purchase Commitment shall be reduced, dollar for dollar, 
without further action on the part of the Purchaser, by 1) the principal amount of Certificates 
executed and delivered under the Trust Agreement and 2) the City's receipt of Program Receipts, 
whether cash or non-cash, and whether or not there are any Certificates Outstanding at the time, 
in an amount up to the full amount of the Purchase Commitment, including but not limited to 
(i)the City's retention of Program Receipts as provided in Section 6.4(e) of the Sale and 
Repurchase Agreement and (ii) the value of non-cash settlements accepted by the City as 
provided in Section 6.6(a) of the Sale and Repurchase Agreement. 

The Purchase Commitment shall terminate on the earlier of the Commitment Period 
Ending Date or the occurrence of any of the following "Commitment Termination Events:" 
1) the City's delivery of a Termination Notice to the Trustee and the Original Purchaser, in 
substantially the form attached hereto as Exhibit G, stating that it will make no further Issuance 
Requests, 2) the reduction of the Purchase Commitment to zero by one or more of the events 
described in the preceding paragraph, 3) the Original Purchaser's decision to terminate the 
Purchase Commitment, in accordance with Section 6.5 of the Sale and Repurchase Agreement, if 
the City substitutes its Outside Counsel or modifies the terms of engagement of its Outside 
Counsel in a manner which, in the sole determination of the Original Purchaser, results in a 
materially prejudicial change; or 4) in the sole discretion of the Original Purchaser, an uncured 
Event of Default under the Sale and Repurchase Agreement or under the Trust Agreement, or a 



violation by the City or theCorporation of any covenant, representation or warranty made herein, 
in the Sale and Repurchase Agreement or in the Trust Agreement, including but not limited to 
the occurrence of any of the proceedings or actions described in Section 9.l(e) of the Sale and 
Repurchase Agreement relating to bankruptcy or insolvency of the City or the Corporation or 
other actions described therein. The City may terminate the Purchase Commitment in whole or 
in part, at any time, provided that such termination will in no way diminish the City's obligation 
to pay the Deferred Commitment Fee or the Outstanding Certificate Obligations of all 
Certificates. 

3. Deferred Commitment Fee. The City shall pay to the Original Purchaser, in 
consideration for its commitment hereunder to purchase the Certificates from time to time and to 
assume the substantial risks attendant thereto, a deferred commitment fee equal to $2.25 million 
(the "Deferred Commitment Fee"). The Deferred Commitment Fee shall be due and payable on 
the date on which all of the Certificates are paid in full or discharged in accordance with the 
Trust Agreement, and if such date is prior to the Commitment Period Ending Date, a 
Commitment Termination Event (as defined in Section 2 above and in the Sale and Repurchase 
Agreement) has occurred. The Deferred Commitment Fee shall be equal to the difference 
between $2.25 million and the cumulative portion of Repurchase Payments representing interest 
(including Compounded Interest and Current Interest) paid with respect to the Certificates on or 
prior to such date as the Defened Commitment fee is due; thus the Deferred Commitment Fee 
will be reduced dollar for dollar for each dollar of interest paid with respect to the Certificates. 
The Deferred Commitment Fee shall be payable in accordance with Sections 6.4(d) and 6.9 of 
the Sale and Repurchase Agreement and Sections 5.03 and 5.04 of the Trust Agreement (it being 
understood and agreed that the Original Purchaser shall he an express third party beneficiary of 
the Agreements and covenants made by the Corporation under the Tmst Agreement), and the sole 
source of payment of such Deferred Commitment Fee shall be Program Receipts. 

A Deferred Commitment Fee Reserve Account shall be established and maintained by the 
Trustee under the Trust Agreement from Program Receipts, in an amount which, after payment 
of Accreted Value and Current Interest components on all Outstanding Certificates when due, 
equals the then current Deferred Commitment Fee. 

The City acknowledges and agrees that the City's obligation to pay the Deferred 
Commitment Fee shall survive the payment of the Certificates or termination of the Purchase 
Commitment. The Deferred Commitment Fee shall be payable to the On@nal Purchaser 
executing this Purchase Contract irrespective of the fact that the Original Purchaser may have 
sold or transferred its ownership interest in all or a poaion of the Certificates by the time the 
payment of the Deferred Commitment Fee so made hereunder and under the Trust Agreement. 

4. m. At 8:OO a.m., San Francisco time, on June29, 2000 (the "Closing 
Date"), and at 8:OO am., San Francisco time, on each Delivery Date thereafter with respect to 
which the City has submitted an Issuance Request, the City, subject to the terms and conditions 
hereof, will cause the sale and delivery of the applicable Series of the Certificates to the 
Purchaser, duly executed, together with the other documents hereinafter mentioned, and, subject 
to the terms and conditions hereof, the Purchaser will accept such delivery and pay the purchase 
price of such Series of the Certificates as set forth in Section 1 hereof by wire transfer of 
immediately available funds. Such delivery and payment on the Closing Date is referred to 
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herein as the "Initial Closing," such delivery and payment on each subsequent Delivery Date is 
referred to herein as a "Subsequent Closing," and the Initial Closing or any Subsequent Closing 
is referred to herein as a "Closing." Delivery and payment as aforesaid shall be made at the 
offices of the City, 221 West Pine Street, h d i ,  California, or at such other place as shall have 
been mutually agreed upon by the City and the Purchaser. 

5. The Certificates. The Certificates of each Series shall be dated the date of 
delivery thereof, shall have a Final Payment Date of January 1, 2029, and shall evidence and 
represent an undivided proportional interest in Repurchase Payments payable under the Sale and 
Repurchase Agreement. The Certificates shall be payable as provided in the Sale and 
Repurchase Agreement and the Trust Agreement. Current Interest payable with respect to the 
Certificates shall accrue at the Variable Rate determined h m  time to time pursuant to the Sale 
and Repurchase Agreement and the Trust Agreement, but in no event shall the Variable Rate 
exceed 30% per annum. Accreted Value and Current Interest payable with respect to the 
Certificates shall be payable as soon as reasonably practicable after Program Receipts are 
received by the City and transferred to the Trustee for deposit in the Revenue Fund, as described 
in the Trust Agreement. The sum of all Current Interest accruing during any calendar year shall 
be added to the Accreted Value of the Certificates as of the day before the first Business Day of 
each January, after which date such Accreted Value will bear interest at the Variable Rate. 

6. Reomentations. Warranties and Aereements. Each of the City and the 
Corporation (but only to the extent of its own representations set forth below) hereby and 
respectively represent, warrant and agree respectively as of the Initial Closing, and by delivery of 
an Issuance Request and by the Trustee's execution and delivery, on behalf of the Corporation, of 
the Certificates so requested, will have been deemed to have represented, warranted and agreed 
respectively as of each Subsequent Closing as follows: 

(a) The City and the Corporation have full legal right, power and authority to 
(i) enter into the Legal Documents to which each is a party, (ii) cause the sale, execution, 
and delivery of each Series of the Certificates to the Purchaser as provided herein and 
(iii) cany out and consummate the transactions contemplated by the Program Documents; 

By all necessary official action ofthe City and the Corporation, as the case 
may be, prior to or concurrently with the acceptance hereof, the City and the Corporation 

the City and the Corporation of, the obligations on the part of each contained in, the 
Legal Documents, and the consummation by them of all other transactions contemplated 
by the Program Documents; 

(b) 

have duly authorized and approved the execution and delivery of, and the performance by 

(c) The City and the Corporation, as the case may be, have complied and are 
in compliance in all material respects with the obligations on their part contained in the 
Program Documents; 

Neither the City nor the Corporation is in any material respect in breach of 
or default under any applicable constitutional provision, law, ordinance or administrative 
regulation to which it is subject or any applicable judgment or decree or any loan 
agreement, indenture, bond, note, resolution, agreement (including the Cooperative 
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Agreement) or other instrument to which the City or the Corporation is a party or to 
which the City or the Corporation or any of  its property or assets is otherwise subject, and 
no event has occurred and is continuing which with the passage of time or the giving of 
notice, or both, would constitute such a default or event of default under any such 
instrument; and the execution and delivery of the Certificates and the Legal Documents, 
and compliance with the provisions on the City's part or the Corporation's part, as the 
case may be, contained therein, will not conflict with or constitute a breach of or a default 
under any constitutional provision, law, ordinance, administrative regulation, judgment, 
decree, loan agreement, indenture, bond, note, resolution, agreement (including the 
Cooperative Agreement), or other instrument to which the City or the Corporation, as this 
case may be, is a party or to which the City or the Corporation, as the case may be, or any 
of their property or assets is otherwise subject, nor will any such execution, de l ivq ,  
adoption, or compliance result in the creation or imposition of any lien, charge, or other 
security interest or encumbrance of any nature whatsoever upon any of the property or 
assets of the City or the Corporation, as the case may be, or under the terms of any such 
constitutional provision, law, ordinance, administrative regulation or instrument, except 
as provided in the Sale and Repurchase Agreement, the Trust Agreement or the 
Ordinance; 

(e) All authorizations, approvals, licenses, permits, consents, and orders of 
any governmental authority, legislative body, board, agency, or commission having 
jurisdiction of the matter which are required for the due authorization by, or which would 
constitute a condition precedent to or the absence o f  which would materially adversely 
a f k t  the due performance by, the City or the Corporation, as the case may be, of their 
respective obligations in connection with the execution and delivery of the Certificates 
under the Trust Agreement have been duly obtained, except for such approvals, consents, 
and orders as may be required under the Blue Sky or securities laws of any state in 
connection with the offering and sale of the Certificates; and all authorizations, 
approvals, licenses, permits, consents, and orders of any governmental authority, board, 
agency, or commission having jurisdiction of the matter which are required for the due 
authorization by, or which would constitute a condition precedent to or the absence of 
which would materially adversely affect the due performance by, the City or the 
Corporation of their respective obligations under the Program Documents have been duly 
obtained, 

(0 The lien on and pledge of Program Receipts undes the Sale and 
Repurchase Agreement and Trust Agreement, as pennitted by the Ordinance, are valid 
and enforceable and are prior to any other lien or claim on Program Receipts, and all 
other provisions of the Ordinance, insofar as they affect the rights of the Certificate 
Holders and the Original Purchaser and the transactions contemplated by the Sale and 
Repurchase Agreement and the Trust Agreement, are valid and enforceable; 

Between the date of this Purchase Contract and the date on which no 
Certificates are outstanding and no additional Series of Certificates may be executed and 
delivered hereunder and under the Trust Agreement, neither the City nor the Corporation 
will, without the prior written consent of the Purchaser, offer or issue any bonds, notes, or 
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other obligations for borrowed money, or incur any material liabilities, direct or 
contingent, payable from Program Receipts, 

(h) Then is no action, suit, proceedii  inquiry, or investigation, at law or in 
equity, before or by any court, government agency, public board or body, pending or, to 
the best knowledge of the City and the Corporation, as the case may be, after reasonable 
investigation, threatened against the City or the Corporation, as the case may be, or any 
of their officers in their respective capacities as such, affecting the existence of the City 
or the Corporation, as the case may be, or the titles of their officers to their respective 
offices, or affecting or seeking to prohibit, restrain, or enjoin the sale, execution, of 
delivery of the Certificates or the collection of the Program Receipts to be used to pay the 
Repurchase Payments, or the pledge of and lien on the funds and accounts established 
pursuant to the Trust Agreement, or contesting or affecting the validity or enforceability 
of the Certificates or the Program Documents, or contesting the powers of the City or the 
Corporation, as the case may be, or any authority of either entity for the execution and 
delivery of the Certificates, or in any way contesting or challenging the Consummation of 
the transactions contemplated hereby, or which might materially adversely affect the 
ability of the City or the Corporation, as the case may be, to collect Program Receipts; 
nor is the City or the Corporation, as the case may be, aware of any circumstance not 
disclosed in writing to the Corporation or the City, as the case may be, and to the 
Purchaser prior to the date of such representation that would form a basis for any such 
action, suit, proceeding, inquiry, or investigation, wherein an unfavorable decision, 
d i n g ,  or finding would materially adversely affect the authorization, execution, delivery, 
or performance by the City or the Corporation, as the case may be, of the Legal 
Documents, the performance by the City or the Corporation of their respective 
obligations under the Program Documents, or the execution by the Trustee of the 
Certificates; 

(i) At any time prior to the date on which no Certificates are outstanding and 
no additional Series of Certificates may be executed and delivered hereunder and under 
the Trust Agreement, the City and the Corporation, as the case may be, will furnish such 
information, execute such instruments, and take such other action in cooperation with the 
Purchaser as the Purchaser may request in order (i) to qualify the Certificates for offer 
and sale under the Blue Sky or other securities laws and regulations of such states and 
other jurisdictions of the United States as the Purchaser may designate, and (ii) to 
determine the eligibility of the Certificates for investment under the laws of such states 
and other jurisdictions, and will use its best efforts to continue such qualifications in 
effect so long as required for the distribution of the Certificates; provided, however, that 
neither the City nor the Corporation shall be required to qualify to do business or consent 
to service of process in connection with any such qualification or determination in any 
jurisdiction; 

6 )  No filing or other action, other than the execution of the Legal Documents, 
is required to create for the benefit of the Trustee and the Certificate Holders a first and 
perfected lien on and security interest in the Program Receipts and, upon execution of the 
Legal Documents, such a first lien shall exist 
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(k) The City and the Corporation will apply the proceeds from the sale of the 
Certificates solely for the purposes specified in the Sale and Repurchase Agreement and 
the Trust Agreement. 

(1) The City and the Corporation are aware that the Original Purchaser 
hereunder is the Placement Agent, and the City and the Corporation hereby consent and 
waive any objection thereto. 

(m) The City and the Corporation will assist the Original Purchaser and the 
Placement Agent in preparing materials for use in any private placement of the 
Certificate which the Original Purchaser or the Placement Agent may determine to offer, 
which assistance shall include but not be limited to the preparation of a private placement 
memorandum. At the time of any such private placement, the City and the Corporation 
will represent and warrant that the information provided by each of them, respectively, is 
true and correct, and the City and the Corporation shall provide the same indemnification 
and opinions as are provided hereunder and shall be subject to the same obligations, as 
applicable, as hereunder. The provisions of this Section 6(m) shall survive the 
termination of this Purchase Contract and discharge of the City's obligations under the 
Trust Agreement. 

7. Indemnification. 

(a) General Indemnity. The City shall, to the extent permitted by law, defend, 
indemnify and hold harmless the Corporation, the Trustee (as the assignee of the 
Corporation's rights under the Sale and Repurchase Agreement), the Placement Agent, 
the Calculation and Verification Agent, the Original Purchaser, each Certificate Holder 
and their members. directors, officers, employees, and agents from and against any and 
all losses, claims, damages, liabilities, or expenses of every kind, character, and nature 
whatsoever (excepting therefrom only such losses, claims, damages, liabilities, or 
expenses arising from the negligence of the Corporation, with respect to indemnification 
of the Corporation, or the Trustee, with respect to indemnification of the Trustee), 
including, but not limited to, losses, claims, damages, liabilities, or expenses arising out 
of, resulting from, or in any way connected with (1) the City's interest in, or use of, the 
Program Receipts or any portion thereof; (2) the sale of the Certificates and the carrying 
out of any of the transactions contemplated by the Certificates, this Purchase Contract, 
the Trust Agreement, the Sale and Repurchase Agreement or any related document; 
(3) the carrying out of the Program; or (4) the acceptance of and administration by the 
Trustee of the Trustee's duties under the Trust Agreement. The City shall, to the extent 
permitted by law and, with respect to the indemnification of the Placement Agent, the 
Calculation and Verification Agent, the Original Purchaser and each Certificate Holder 
(each a "Special Indemnified Party"), to the extent permitted by clause @) below, pay or 
reimburse the Corporation, the Trustee, the Special Indemnified Parties and their 
members, directors, officers, employees and agents for any and all costs, reasonable 
attorneys fees, liabilities or expenses incurred in connection with investigating, defending 
against or otherwise in connection with any such losses, claims, damages, liabilities, 
expenses or actions. Notwithstanding anything to the contrary in the Sale and 
Repurchase Agreement or the Trust Agreement, the Trustee and the Corporation shall not 
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be entitled to payment, reimbursement or indemnification for actions involving willful 
misconduct, default or negligence on the part of the Trustee or the Corporation, 
respectively. 

(b) Limited S ource Indemnity. The obligation of the City to defend, 
indemnify, and hold harmless the Special Indemnified Parties for any suits or claims 
arising kom the sale of the Certificates or the City’s pursuit of the Program (as described 
in the preceding paragraph), shall be payable solely from (i) Program Receipts, and 
(ii)any proceeds of insurance or self-insurance programs in which the City has 
participated or will participate. With regard to item (i), if currently available Program 
Receipts are insufficient to pay attorney fees and expenses and other litigation related 
costs at the time they are incurred, the Special Indemnified Parties may f h d  the excess of 
such fees and expenses, and any future Program Receipts will be u s d  to reimburse the 
Special Indemnified Parties for such amounts. With regard to item (ii), the City agrees to 
cooperate fully with the Special Indemnified Parties in submitting and pursuing claims 
against such City insurers, although the City will have no obligation to maintain any 
insurance coverage. 

( 4  Becia1 Conditions. The City’s indemnity obligation to the Special 
Indemnified Parties under section @) above is subject to the following conditions: 

(1) The City will pay attorneys’ fees and costs of a single law firm 
chosen by the Special Indemnified Parties to collectively represent the Special 
Indemnified Parties, and such counsel shall, to the extent consistent with the 
Special Indemnified Parties’ interests, cooperate with the City and avoid 
duplication and wastefulness in the assertion of defenses; 

(2) The City will pay attorneys’ fees and costs of additional law firms 
to represent an individual Special Indemnified Party where (i) the counsel 
retained under (c)(l) above could not, as a result of applicable law or code of 
professional responsibility, assert a defense on behalf of such an individual 
Special Indemnified Party while simultaneously representing the other Special 
Indemnified Parties for reasons including, but not limited to, a situation in which 
the use of counsel chosen by the Special Indemnified Parties to represent the 
Special Indemnified Party or Parties would present such counsel with a conflict of 
interest, or in which the actual or potential defendants in, or targets of, any such 
action include the Special Indemnified Party or Parties, and the City and the 
Special Indemnified Party or Parties shall have reasonably concluded that there 
may be legal defenses available to it andlor other Special Indemnified Parties that 
are different kom or additional to those available to the City, or (ii) the City shall 
authorize the Special Indemnified Parties to employ separate counsel at the 
expense of the City; and 

The City will not, without the prior written consent of the Special 
Indemnified Parties, settle or compromise or consent to the entry of any judgment 
with respect to any pending or threatened claim, action, suit or proceeding in 
which indemnification or contribution may be sought hereunder (whether or not 
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the Special Indemnified Parties are actual or potential parties to such claim or 
action) unless such settlement, compromise or consent includes an unconditional 
release of each Special Indemnified Party from all liability arising out of such 
claim, action, suit or proceeding. 

The provisions of this Section 7 shall survive the termination of this Purchase Contract 
and the discharge of the City’s obligations under the Sale and Repurchase Agreement and the 
Trust Agreement. 

8. Closine Conditions. The Purchaser has entered into this Purchase Contract in 
reliance upon the representations and warranties of the City and the Corporation contained 
herein, upon the representations and warranties to be contained in the documents and instruments 
to be delivered at each Closing, and upon the performance by the City and the Corporation of 
their respective obligations hereunder, both as of the date hereof and as of each Delivery Date. 
Accordingly, the Purchaser’s obligations under this Purchase Contract to purchase, to accept 
delivery of, and to pay for each Series of the Certificates shall be conditioned, at the option of the 
Purchaser, upon the performance by the City and the Corporation, as the case may be, of their 
respective obligations to be performed hereunder and under such documents and instruments at 
or prior to the applicable Closing, and shall also be subject to the following additional 
conditions: 

(a) The representations and warranties of the City and the Corporation, as the 
case may be, contained herein shall be true, complete, and correct on the date hereof and 
on and as of the applicable Delivery Date, as if made on such Delivery Date, and the 
statements of the officers and other oficials of the City, the Corporation, and the Trustee 
made in any certificate or other document furnished pursuant to the provisions hereof 
shall be accurate; 

(b) At the time of the applicable Closing, the Sale and Repurchase Agreement 
and the Trust Agreement shall have been duly authorized, executed, and delivered by the 
respective patties thereto, all in substantially the forms heretofore submitted to the 
Purchaser, with only such changes as shall have been agreed to in writing by the 
Purchaser, and shall be in full force and effect; the Cooperative Agreement and the 
Ordinance shall be in full force and effect and shall not have been invalidated, repealed or 
amended in any manner that adversely afiects the interests of the Purchaser or the 
Certificate Holders, and there shall be in full force and effect such resolution or 
resolutions of the City Council of the City and the Board of Directors of the Corporation 
as, in the opinion of counsel to the Purchaser (“Purchaser’s Counsel”), shall be necessary 
or appropriate in connection with the transactions contemplated hereby; 

(c) Between the date hereof and the applicable Delivery Date, the markea- 
bility of the Certificates shall not have been materially adversely affected, in the 
judgment of the Purchaser (evidenced by a written notice to the City, the Corporation and 
the Trustee terminating the obligation of the Purchaser to accept delivery of and make 
any payment for any additional Series of the Certificates), by reason of any of the 
following: 
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(1) the declaration of war or engagement in major military hostilities 
by the United States or the occurrence of any other national emergency or 
calamity relating to the effective operation of the government of, or the financial 
community in, the United States; 

the declaration of a general banking moratorium by federal, 
New York, or California authorities, or the general suspension of trading on any 
national securities exchange; 

(2) 

(3) the imposition by the New Yo& Stock Exchange or other national 
securities exchange, or any governmental authority, of any maten'al restrictions 
not now in force with respect to the Certificates or obligations of the general 
character of the Certificates or securities generally, or the material increase of any 
such restrictions now in force, including those relating to the extension of credit 
by, or the charge to the net capital requirements of, the Purchaser; or 

(4) an order, decree, or injunction of any court of competent jurisdic- 
tion, or order, ruling, regulation, or official statement by the Securities and 
Exchange Commission, or any other governmental agency having jurisdiction of 
the subject matter, issued or made to the effect that the issuance, offering, or sale 
of obligations of the general character of the Certificates, or the execution, 
offering, or sale of the Certificates, including any or all underlying obligations, as 
contemplated hereby, is or would be in violation of the federal securities laws as 
amended and then in effect or in violation of any other federal or state statutoty or 
case law, regulation, order, ruling, judgment, decree or injunction. 

(d) With respect to the Initial Closing, the Purchaser shall have received the 
following documents at or prior to the Closing Date, in each case satisfactory in form and 
substance to the Purchaser: 

(1) Copies of the Trust Agreement, the Sale and Repurchase 
Agreement and the Placement Agent Agreement, each duly executed and 
delivered by the respective parties thereto; 

(2) An opinion, dated the Closing Date and addressed to the City, the 
Purchaser and the Placement Agent, of Counsel to the Corporation in 
substantially the form attached hereto as Exhibit A, 

(3) An opinion, dated the Closing Date and addressed to the Purchaser, 
the Placement Agent and the Corporation, of the City Attorney of the City, in 
substantially the form attached hereto as Exhibit B; 

(4) An opinion of Purchaser's Counsel, dated the Closing Date and 
addressed to the Purchaser, addressing such matters as the Purchaser shall 
determine; 
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( 5 )  A signature and incumbency certificate of the Corporation and a 
certificate, dated the Closing Date, signed by an authorized officer of the Corpora- 
tion, in substantially the form attachcd hereto as Exhibit C; 

A signature and incumbency certificate of the City and a certifi- 
cate, dated the Closing Date, signed by an authorized officer of the City, in 
substantially the form attached hereto as Exhibit D, 

A certified copy of an extract from the Bylaws of the Trustee 
authorizing the execution and delivery of the Trust Agreement and the 
Certificates, together with a certificate to the effect that: 

(6) 

(7) 

(i) the Trustee is a national banking association duly organized 
and existing under the laws of the United States of America; 

(ii) the Trustee has full corporate trust powers and authority to 
serve as Trustee under the Trust Agreement; and 

(iii) to the best knowledge of the Trustee, the Trustee’s action in 
executing and delivering the Trust Agreement is in full compliance with, 
and does not conflict with, any applicable law or governmental regulation 
currently in effect, and does not conflict with or violate any contract to 
which the Trustee is a party or any administrative or judicial decision by 
which the Trustee is bound; 

(8) An opinion of counsel to the Trustee, dated the date of Closing and 
addressed to the City, the Corporation and the Purchaser, to the effect that: 

(i) the Trustee has been duly incorporated and is in good 
standing as a national banking association under the laws of the United 
States, having full power and authority to enter into and to perform its 
duties as Trustee under the Trust Agreement; 

the Trustee has duly authorized, executed and delivered the 

assuming due authorization, execution and delivery by the 
other parties thereto, the Trust Agreement constitutes the legal, valid and 
binding agreement of the Trustee, enforceable in accordance with its 
terms, except that the enforceability thereof may be limited by applicable 
bankruptcy, insolvency, reorganization, moratorium and other laws in 
effect h r n  time to time affecting the rights of creditors generally and 
except to the extent that the. enforceability thereof may be limited by the 
application of general principles of equiv, 

(ii) 
Trust Agreement; 

(iii) 

(iv) 
the Trustee; 

the Certificates have been duly executed and delivered by 
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(v) no authorization, approval, consent, or other order of any 
other governmental authority or agency having jurisdiction over the 
Trustee is required for the valid authorization, execution, delivery and 
perfonnance by the Trustee of the Trust Agreement; and 

(vi) the execution and delivery of the TNS~ Agreement and 
compliance by the Trustee with the provisions thereof, under the 
circumstances contemplated thereby, do not and will not in any material 
respect conflict with or constitute on the part of the Trustee a breach or 
default under any agreement or other instruments to which the TNS~CX is a 
part or by which it is bound or any existing law, regulation, court order or 
consent decree to which the Trustee is subject. 

(9) A certified copy of the resolution of the Corporation authorizing 
the execution and delivery of the Legal Documents; 

(10) A certified copy of the resolution of the City authorizing the 
execution and delivery of the Legal Documents; 

(1 1) 

(12) 

A certified copy of the Ordinance; 

A certified copy of the Cooperative Agreement, together with a 
letter from DTSC stating that the proposed financing does not violate the 
Cooperative Agreement; 

(13) The Professional Services Agreement, including evidence that the 
City's Outside Counsel has subordinated its right to payment of legal fees and 
disbursements consistent with the terms of the Sale and Repurchase Agreement; 

(14) An opinion, dated the Closing Date and addressed to the City, the 
Corporation and the Purchaser, of the City's Outside Counsel in substantially the 
form attached hereto as Exhibit E; 

(15) A certification by the City (a) describing all amounts it has 
expended in connection with the Program to the date of Closing, describing all 
outstanding amounts owed to Outside Counsel or other predecessor firm, whether 
or not on a contingency basis, and certifying that all fees and disbursements 
incurred by Outside Counsel in connection with the Program prior to the Closing 
Date have either been paid in full or have been subordinated to the rights of the 
Purchaser hereunder; (b) stating the outstanding balance in the Municipal Fund, 
(c) stating the amount of Program Receipts received since July 30, 1999 through 
the date of Closing and (d) stating the amounts of DTSC Settlement Payments 
paid through the date of Closing; 

(16) 

(17) 

A certified copy of the Program Budget; 

A certificate of the Calculation and Verification Agent, stating that 
it is capable of performing the functions assigned to it under the Sale and 
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Repurchase Agreement and the Trust Agreement and stating that it accepts its 
duties thereunder; and 

(18) A final and non-appealable court judgment in a validation action 
commenced under California Code of Civil Procedure Section 860, in form and 
substance satisfactory to the Purchaser (the “Validation Judgment”); 

(19) Such additional legal opinions, certificates, proceedings, 
instruments, and other documents as the Purchaser or Purchaser’s Counsel may 
reasonably request to evidence the truth and accuracy, as of the date hereof and as 
of the Closing Date, of the City’s or Corporation’s representations and warranties 
contained herein and the due performance or satisfaction by the City, the 
Corporation, and the Trustee on or prior to the Closing Date of all material 
agreements then to be performed and conditions then to be satisfied by any of 
them in connection with the transactions contemplated hereby and by the Program 
Documents. 

If the City, the Corporation or the Trustee shall be unable to satisfy the conditions set forth 
in this Purchase Contract to the obligation of the Purchaser to purchase, accept delivery of, 
and pay for the initial Series of the Certificates, or if the obligation o f  the Purchaser to 
purchase, accept delivery of, and pay for the initial Series of Certificates shall be 
terminated for any reason permitted by this Purchase Contract, then this Purchase Contract 
and all obligations of the Purchaser hereunder may be terminated by the Purchaser at, or at 
any time pnor to, the Closing Date by written notice to the Trustee, the Corporation and 
the City, and neither the Purchaser nor the City shall have any further obligations 
hereunder. 

(e) With respect to each Subsequent Closing, which shall occur no more often 
than quarterly, on the first Business Day of any January, April, July or October, 
beginning October 2000, on or before the Commitment Period Ending Date, the 
Purchaser shall have received the following documents at or prior to the applicable 
Delivery Date, in each case satisfactory in form and substance to the Purchaser: 

An Issuance Request of the City, as provided in the Trust 
Agreement, dated the applicable Delivery Date, signed by an authorized officer of 
the City, and delivered to the Purchaser and the Trustee at least 15 Business Days 
pnor to such Subsequent Closing Date, in substantially the form attached hereto 
as Exhibit F, requesting the Trustee to execute and deliver and requesting the 
Purchaser to purchase an amount of Certificates with a minimum principal 
component of $250,000 and specifying the Delivery Date; 

(1) 

(2) Certificates of authorized officers of the City and the Corporation, 
respectively, dated the applicable Delivery Date, stating that, afier investigation 
and review of the Program Documents, no event of default, nor any event which, 
after the passage of time or the giving of notice would constitute an event of 
default under a Program Document, has occurred and is continuing, 



(3) An opinion, dated the Delivery Date and addressed to the 
Purchaser and the City, of Counsel to the Corporation, in substantially the form 
attached hereto as Exhibit A; 

(4) An opinion, dated the Delivery Date and addressed to the 
Purchaser and the Corporation, of the City Attorney of the City, in substantially 
the form attached hereto as Exhibit B; 

( 5 )  An opinion of Purchaser’s counsel, dated the Delivery Date and 
addressed to the Purchaser, addressing such matters as the Purchaser shall 
determine; 

(6) An opinion of counsel to the Trustee, dated the Delivery Date and 
addressed to the City, the Purchaser and the Corporation, to the effect that the 
Certificates have been duly executed and delivered by the Trustee; 

(7) An opinion, dated the Delivery Date and addressed to the City, the 
Corporation and the Purchaser, of the City’s Outside Counsel in substantially the 
form attached hereto as Exhibit E; 

(8 )  

(9) 

A certified copy of a revised Program Budget; and 

Such additional legal opinions, certificates, proceedings, instru- 
ments, and other documents as the Purchaser or Purchaser’s Counsel may 
reasonably request to evidence the truth and accuracy, as of the date of the 
applicable Delivery Date, of the City’s or Corporation’s representations and 
warranties contained herein and the due performance or satisfaction by the City, 
the Corporation, and the Trustee on or prior to the applicable Delivery Date of all 
material agreements then to be performed and conditions then to be satisfied by 
any of them in connection with the transactions contemplated hereby and by the 
Program Documents. 

If the City, the Corporation or the Trustee shall be unable to satisfy the conditions set forth 
in this Purchase Contract to the obligation of the Purchaser to purchase, accept delivery of, 
and pay for any subsequent Series of the Certificates, or if the obligation of the Purchaser 
to purchase, accept delivery of, and pay for any subsequent Series of Certificates shall be 
terminated for any reason permitted by this Purchase Contract, then this Purchase Contract 
and all obligations of the Purchaser hereunder may be terminated by the Purchaser at, or at 
any time prior to, the Delivery Date applicable to such subsequent Series of Certificates by 
Written notice to the Trustee, to the Corporation and to the City, and neither the Purchaser 
nor the City shall have any further obligations hereunder. 

9 Qtv Reoortine Ob li eatmnq. ’ 

(a) So long as the Purchase Commitment is in effect, the City shall inform the 
Purchaser, in writing, to the extent pennitted by law and in a manner that would preserve 
any applicable privilege, regarding significant events and developments not previously 
reported to the Purchaser, including but not limited to: (1) the “Core. Action” undertaken 
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by the City in pursuit of the Program, other actions in which the City seeks hogram 
Receipts, actions or proceedings challenging or threatening the City’s engagement of its 
Outside Counsel; and all other significant actions or proceedings which involve the 
Program; (2) actions or proceedings involving the Program Documents or the 
performance of the City’s obligations thereunder, (3) actions or proceedings involving 
the Ordinance, whether or not related to the Program; and (4) changes in laws, 
precedents, case law and other developments in any statute, common law or principle 
pursuant to which the City seeks Program Receipts. 

Prior to each Subsequent Closing, or three months after the previous 
closing, whichever occurs sooner, the City shall provide to the Purchaser a brief written 
summary of developments in actions and proceedings within the scope of subsection (a) 
above. Notwithstanding the above, notice of settlements, recoveries, court decisions 
(whether favorable or adverse), and the filing of substantive motions shall be given 
within two business days following such event. 

10. 

(b) 

Liauidated Damages. In the event that the Purchaser fails (other than for a reason 
permitted by this Purchase Contract) to accept and pay for any Series of Certificates on the 
applicable Delivery Date, the amount of ten percent (10%) of the aggregate principal amount of 
the Certificates authorized to be executed and delivered under the Trust Agreement but which 
have not yet been issued shalt constitute liquidated damages for such failure and for any and all 
defaults hereunder on the part of the Purchaser, and the Purchaser‘s payment of such amount to 
the City shall constitute a full release and discharge of all claims and rights of the City against 
the Purchaser. 

11. Exoenses. 

(a) The Purchaser shall be under no obligation to pay, and the City shall pay, any 
expenses incident to the performance of the City’s obligations hereunder including, but not 
limited to: (i) the cost of preparation and printing of each Series of Certificates; (ii) the fees and 
expenses of counsel to the City and the Corporation; (iii) all legal fees, court costs, and all other 
expenses in connection with any validation action conducted under California Code of Civil 
Procedure Sections 860 through 870 with respect to the Certificates or any actions contemplated 
by the Program Documents; (iv) all fees and expenses of the Trustee and the Calculation and 
Verification Agent and (v) the fees and disbursements of any engineers, accountants, and other 
experts, consultants, or advisors retained by the City. 

The Purchaser shall pay (i) fees, if any, payable to the California Debt and 
Investment Advisory Commission in connection with the execution and delivery of each Series 
of Certificates; and (ii) all other expenses incurred by the Purchaser in connection with the sale, 
execution, and delivery of each Series of Certificates, including the fees and disbursements of 
Purchaser’s Counsel. 

@) 

12. m. Any notice or other communication to be given to the City under this 
Purchase Contract may be given by delivering the same in writing at the City’s address set forth 
above, Attention: City Attorney, and to the Purchaser under this Purchase Contract may given by 
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delivering the same in writing to Lehman Brothers Inc., 3 World Financial Center, Seventh 
Floor, New York, New York 10285, Attention: James Hraska 

13. parties in Interest. This Purchase Contract is made solely for the benefit of the 
City, the Corporation, the Purchaser [including the successors or assigns of the Purchaser), and 
the Placement Agent (with respect to opinions which are to be addressed to the Placement 
Agent), and no other person shall acquire or have any right hereunder or by virtue hereof. All of 
the City's and the Corporation's representations, warranties, and agreements contained in this 
Purchase Contract shall remain operative and in full force and effect regardless of (i) any 
investigations made by or on behalf of the Purchaw, (ii) delivery of and payment for any Series 
of Certificates pursuant to this Purchase Contract; and (iii) any termination of this Purchase 
Contract. 

14. p. This Purchase Contract shall become 
effective upon the execution of the acceptance by authorized officers of the City and the 
Corporation and shall be valid and enforceable at the time of such acceptance. This Purchase 
Contract may be executed by the parties hereto in separate counterparts, each of which when so 
executed and delivered shall be an original, but all such counterparts shall together constitute but 
one and the same instrument. 

15. Headines. The headings of the sections of this Purchase Contract are inserted for 
convenience only and shall not be deemed to be a part hereof. 

16. Severabilitv of Invalid Provisions. If any one or more of the provisions contained 
in this Purchase Contract shall for any reason be held to be invalid, illegal, or unenforceable in 
any respect, then such provision or provisions shall be deemed severable h m  the remaining 
provisions contained in this Purchase Contract and such invalidity, illegality, or unenforceability 
shall not affect any other provision of this Purchase Contract, and this Purchase Contract shall be 
construed as if such invalid, illegal, or unenforceable provision had never been contained herein. 
The City, the Corporation and the Purchaser each hereby declares that they would have entered 
into this Purchase Contract and each and every other section, paragraph, sentence, clause, or 
phrase hereof irrespective of the fact that any one or more sections, paragraphs, sentences, 
clauses, or phrases of this Purchase Contract may be held illegal, invalid, or unenforceable. 
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17. Goveminz Law. This Purchase Contract shall be construed in BccOrdance with 
the laws of the State of California. 

very tmly yours, 

LEHMAN BROTHERS INC. 

t( 4& 
James H. Gibbs 

Managing Director V 

18 



Accepted. 

CITY OF LODI 

By: 

Approved as to Fonn 

LODI FINANCING CORPORATION 

Appmved as to Form 

' z a 4 t z f d  / 

Corporation Counsel / - 
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EXHIBIT A 

FORM OF OPINION OF COUNSEL TO THE CORPORATION 

[Date] 

Lehman Brothers Inc. 
555 California Street, 30th Flwr 
San Francisco, California 94104 

City of Lodi 
221 West Pine Street 
Lodi, California 95240 

US. Bank Trust National Association 
Corporate Trust Services 
One California Street, Suite 2250 
San Francisco, California 941 11 

LODI FINANCING CORPORATION 
(ENVIRONMENTAL ABATEMENT PROGRAM) 

VARIABLE RATE CERTIFICATES OF PARTICIPATION 

Ladies and Gentlemen: 

I have acted as counsel to the Lodi Financing Corporation, a California non-profit public 
benefit corporation (the “Corporation”), in connection with the execution, delivety and sale of 
IF aggregate principal amount of Lodi Financing Corporation (Environmental 
Abatement Program) Variable Rate Certificates of Participation, Series - (the “Certificates”) 
pursuant to the terms of a Certificate Purchase Contract dated as of June 28,2000 (the “Purchase 
Contract) among the Corporation, the City of Lodi (the “City”) and Lehman Brothers Inc. The 
Certificates represent undivided proportionate interests in payments made pursuant to a Program 
Receipts Sale and Repurchase Agreement, dated as of June 1,2000 (the ‘Sale and Repurchase 
Agreement’?, between the City and the Corporation and are executed and delivered pursuant to a 
Trust Agreement, dated as of June 1, 2000 (the ‘‘Trust Agreement”), b e t w m  the Corporation 
and U.S. Bank Trust National Association, as trustee thereunder (the “Trustee”). Unless 
othenvise defined herein, the terms defined in the Sale and Repurchase Agreement have the 
same meanings when used in this opinion. 

In connection with the foregoing, I have examined originals, or copies certified or other- 
wise identified to my satisfaction, of such documents, corporate records, and other instruments as 
I have deemed necessary or appropriate far the purposes of this opinion, including (a) the 
Purchase Contract, (b) the Sale and Repurchase Agreement, (c) the Placement Agent Agreement, 
dated as of June 28,2000, by and among the City, the Corporation and Lehman Brothers hc., 
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(d) the Trust Agreement (collectively, the ‘‘Legal Documents”), (e) the Articles of Incorporation 
and Bylaws of the Corporation, and ( f )  Resolution No. LFC-4 (the “Corporation Resolution”), 
adopted on November 3, 1999 authorizing the execution and delivery of the Certificates and the 
Legal Documents. The Legal Documents, together with the Corporation Resolution, City 
Resolution No. 99-180, adopted on November 3, 1999, City Ordinance No. 1684, adopted 
November 17, 1999 and effective December 17, 1999, and the Comprehensive Joint Cooperative 
Agreement, dated as of May 1997, by and between the City and the California Environmental 
Protection Agency, Department of Toxic Substances Control, are collectively referred to herein 
as the “Program Documents.” 

Based upon such examination, I am of the opinion that: 

1 .  The Corporation is duly organized and validly existing under the laws of the State 
of California. 

2. The Corporation has full corporate power and authority to execute and deliver the 
Legal Documents and to carry out and consummate the transactions contemplated by the 
Program Documents. 

3. The Corporation Resolution authorizing the execution and deliveIy of the 
Certificates and the execution of the Legal Documents was duly adopted at a meeting of the 
Board of Directors of the Corporation which was called and held pursuant to law, is in full force 
and effect and has not been amended, modified or rescinded. 

4. The Legal Documents have each been duly authorized and delivered by the 
Corporation, and each constitutes a legally valid and binding obligation of the Corporation 
enforceable against the Corporation in accordance with its respective terms, except as such 
enforceability may be limited by bankruptcy, insolvency, reorganization, moratorium, or other 
laws or equitable principles relating to or affecting the enforcement of creditors’ rights generally 
and to the application of equitable principles if equitable remedies are sought. 

5. No approval, consent, or authorization of any governmental or public agency, 
authority, or person is required for the execution and delivery by the Corporation of the Legal 
Documents, or the performance by the Corporation of its obligations under the Program 
Documents, or the execution and delivery of the Certificates. 

6. The execution and delivery of the Legal Documents by the Corporation and 
compliance with the provisions thereof will not conflict with or constitute a breach of, or default 
under, any instrument relating to the organization, existence, or operation of the Corporation, any 
commitment, agreement, or other instrument to which the Corporation is a party or by which it or 
its property is bound or affected, or any ruling, regulation, ordinance, judgment, order, or decree 
to which the Corporation (or any of its officers in their respective capacities as such) is subject, 
or any provision of the laws of the State of California relating to the Corporation and its affairs. 

7. There is no action, suit, proceeding, inquiry, or investigation at law or in equity, 
or before any court, public board, or body, pending or, to the best of my knowledge, threatened 
against or affecting the Corporation or any entity affiliated with the Corporation or any of its 
offcers or directors in their respective capacities as such (nor to the best of my knowledge is 
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there any basis therefor), which questions the powers of the Corporation referred to in 
paragraphs 2 and 3 above or in connection with the transactions contemplated by, or the validity 
of the proceedings taken by the Corporation in connection with the authorization, execution, or 
delivery of, the Legal Documents; nor am I aware of any circumstance not disclosed in writing to 
the City and Lehman Brothers Inc. prior to the date of this opinion that would form a basis for 
any such action, suit, proceeding, inquiry or investigation wherein an unfavorable decision, 
ruling, or finding would materially adversely affect the transactions contemplated by the 
Program Documents, or which, in any way, would materially adversely affect the validity or 
enforceability of the Program Documents or, in any material respect, the ability of the 
Corporation to perform its obligations under the Program Documents. 

Respectfidly submitted, 
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EXHIBIT B 

FORM OF OPINION OF CITY ATTORNEY 

[Date] 

Lehman Brothers Inc. 
555 California Street, 30th Floor 
San Francisco, California 94104 

Lodi Financing Corporation 
221 West Pine Street 
Lodi, California 95240 

LODI FINANCING CORPORATION 
(ENVIRONMENTAL ABATEMENT PROGRAM) 

VARIABLE R A E  CERTIFICATES OF PARTICIPATION 

Ladies and Gentlemen: 

I have served as counsel to the City of Lodi (the *‘City’’) in connection with the execution, 
delivery and sale of S aggregate principal amount of Lodi Financing Corporation 
(Environmental Abatement Program) Variable Rate Certificates of Participation, Series - (the 
“Certificates”). 

In connection with the foregoing, I have examined originals, or copies certified or 
otherwise identified to my satisfaction, of such documents, corporate records, and other 
instruments as I have deemed necessav or appropriate for the purposes of this opinion, including 
(a) the Program Receipts Sale and Repurchase Agreement, dated as of June 1, 2000 (the “Sale 
and Repurchase Agreement”), by and between the Lodi Financing Corporation (the 
“Corporation”) and the City, @) the Placement Agent Agreement, dated as of June 28,2000 by 
and among the City, the Corporation and Lehman Brothers Inc., (c) the Trust Agreement, dated 
as of June 1, 2000 (the ‘Trust Agreement”), by and between the Coprat ion and U.S. Bank 
Trust National Association, as ttustee thereunder (the “Trustee”), and (d) the Certificate Purchase 
Contract, dated as of June 28, 2000 (the “Purchase Contract”), by and among the City, the 
Corporation and Lehman Brothers Inc. 

The Sale and Repurchase Agreement, the Placement Agent Agreement, and the Purchase 
Contract, and the Professional Services Agreement and Scope of Services Statement, dated 
December 1, 1999, between Envision Law Group and the City are collectively referred to herein 
as the “City Legal Documents.” The City Legal Documents, together with the Comprebensive 
Joint Cooperative Agreement, dated as of May 1997 (the “Cooperative Agreement”), by and 
between the City and the California Environmental Protection Agency, Department of Toxic 
Substance Control, the Trust Agreement, the City’s Ordinance No. 1684, adopted November 17, 
1999 and effective December 17, 1999 (the “Ordinance”), the City’s Resolution No. 99-180, 
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adopted on November 3, 1999, and the Corporation’s Resolution No. LFC-4, adopted on 
November 3, 1999, authorizing the execution and delivery of the Certificates and the related 
documents, are collectively referred to herein as the “Program Documents.” Terms used herein 
that are defined in the Sale and Repurchase Agreement shall have the meanings specified therein. 

Based upon such examination, I am of the opinion that: 

1. The City is a general law city, duly created, organized, and existing under the 
laws of the State of California and duly qualified to implement and cany out the Program. 

2. The City has the authority and right to execute, deliver, and perform the City 
Legal Documents and the City has complied with the provisions of applicable law in all matters 
relating to the transactions contemplated by the Program Documents. 

3. The City Resolution authorizing the execution of the Legal Documents was duly 
adopted at a meeting of the City Council of the City which was called and held pursuant to law, 
is in full force and effect and has not been amended, modified or rescinded. 

4. The Ordinance was duly adopted at a meeting of the City Council of the City 
which was called and held pursuant to law, became effective on December 17, 1999, is in full 
force and effect and has not been amended, modified or rescinded. 

5. The City Legal Documents have been duly authorized, executed, and delivered by 
the City, are in full force and effect, and, assuming that the other parties thereto have all the 
requisite power and authority and have taken all the requisite action to execute and deliver the 
City Legal Documents to which they are a party, constitute the legal, valid, and binding 
agreements of the City enforceable against it in accordance with their respective terms, subject in 
each case to laws relating to bankruptcy, insolvency, or other laws affecting the enforcement of 
creditors’ rights generally and to the application of equitable principles if equitable remedies are 
sought. 

6. No approval, consent, or authorization of any governmental or public agency, 
authority, or person is required for the execution and delivery by the City of the City Legal 
Documents, or the performance by the City of its obligations under the Program Documents, or 
the execution and delivery of the Certificates. 

7. The execution and delivery of the City Legal Documents by the City and 
compliance with the provisions thereof will not conflict with or constitute a breach of, or default 
under, any instrument relating to the organization, existence, or operation of the City, any 
commitment, agreement, or other instrument to which the City is a party or by which it or its 
property is bound or affected (including, but not limited to, the Cooperative Agreement), or any 
ruling, regulation, ordinance, judgment, order, or decree to which the City (or any of its officers 
in their respective capacities as such) is subject, or any provision of the laws of the State of 
California relating to the City and its affairs. 

8. The lien on and the pledge of Program Receipts under the Sale and Repurchase 
Agreement and Trust Agreement, as permitted by the Ordinanke, are valid and enforceable and 
are prior to any other lien or claim on Program Receipts, and all other provisions O f  the 

SFWB111073W 
B-2 



Ordinance, insofar as they affect the rights of the Certificate Holders and the O f i g i ~ l  Purchaser 
and the transactions contemplated by the Sale and Repurchase Agreement and the Trust 
Agreement, are valid and enforceable; 

There is no action, suit, proceeding, inquiry, or investigation at law or in equity, 
or before any court, public board, or body, pending or, to the best of my knowledge, threatened 
against or affecting the City or any entity affiliated with the City or any of its officers in their 
respective capacities as such (nor to the best of my knowledge is there any basis therefor), which 
questions the powers of the City referred to in paragraphs 2 and 3 above, or which concerns the 
transactions contemplated by, or the validity of the proceedings taken by, the City in connection 
with the authorization, execution, or delivery of, the City Legal Documents or, except as 
described in Appendix A hereto, the validity or enforceability of the Ordinance; nor am I aware 
of any circumstance not disclosed in writing to the Corporation and Lehman Brothers Inc. prior 
to the date of this opinion that would form a basis for any such action, suit, proceeding, inquiry 
or investigation wherein an unfavorable decision, ruling, or finding would materially adversely 
affect the transactions contemplated by the Program Documents, or which, in any way, would 
materially adversely affect the validity or enforceabiIity of the Program Documents or, in any 
material respect, the ability of the City to perform its obligations under the Program Documents. 

9. 

Respectfully submitted, 
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EXHIBIT C 

FORM OF CERTIFICATE OF THE CORPORATION 

LODI FINANCING CORPORATION 
(ENVIRONMENTAL ABATEMENT PROGRAM) 

VARIABLE RATE CERTIFICATES OF PARTICIPATION 

CLOSING CERTIFICATE OF THE CORPORATION 

1, , the of the Lodi Financing Corporation (the 
“Corporation”), hereby certify as follows: 

1. This certificate is provided pursuant to Section 8(d)(5) of that certain Certificate 
Purchase Contract, dated as of June 28, 2000 (the “Purchase Contract”), by and among the City 
of Lodi (the “City”), the Corporation and Lehman Brothers Inc. All capitalized terms used 
herein that are not otherwise defined shall have the same meanings as in such Purchase Contract. 

2. The Corporation has full legal right, power, and authority (i) to enter into the Sale 
and Repurchase Agreement, the Trust Agreement, the Purchase Contract and the Placement 
Agent Agreement, dated June 28,2000, by and among the City, the Corporation and Lehman 
Brothers Inc. (collectively, the “Legal Documents”) and (ii) to carry out and consummate the 
transactions contemplated by the Program Documents. 

3. By all necessary corporate action of the Corporation prior to or concurrently 
herewith, the Corporation has duly authorized and approved the execution and delivery of, and 
the performance by the Corporation of the obligations on its part contained in, the Legal 
Documents, and the consummation by it of all other transactions contemplated by rhe Program 
Documents. 

4. The Corporation has complied with all the agreements and satisfied all of the con- 
ditions on its part to be performed or satisfied at or prior to the date hereof pursuant to the Legal 
Documents. 

5. The Corporation is not in any material respect in breach of or default under any 
applicable law or administrative regulation to which it is subject or any applicable judgment or 
decree or any loan agreement, indenture, bond, note, resolution, agreement (including, without 
limitation, the Trust Agreement), or other instrument to which the Corporation is a party or to 
which the Corporation or any of its propaty or assets is otherwise subject, and no event has 
occurred and is continuing which with the passage of time or the giving of notice, or both, would 
constitute such a default or event of default under any such instrument; and the execution and 
delivery of the Legal Documents, and compliance with the provisions on the CorpOration’s part 
contained therein, will not conflict with or constitute a breach of or a default under any 
constitutional provision, law, administrative regulation, judgment, decree, loan agreement, 
indenture, bond, note, resolution, agreement, or other instrument to which the Corporation is a 
party or to which the Corporation or any of its property or assets is otherwise subject, nor will 
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The City of Lodi 
June 28,2000 
Page 5 

(2) The City will pay attorneys’ fees and costs of additional law firms 
to represent an individual Special Indemnified Patty where (i) the counsel 
retained under (c)(l) above could not, as a result of applicable law or code of 
professional responsibility, assert a defense on behalf of such an individual 
Special Indemnified Party while simultaneously representing the other Special 
Indemnified Parties for reasons including, but not limited to, a situation in which 
the use of counsel chosen by the Special Indemnified Parties to represent the 
Special Indemnified Party or Parties would present such counsel with a conflict of 
interest, or in which the actual or potential defendants in, or targets oE, any such 
action include the Special Indemnified Party or Parties, and the City and the 
Special Indemnified Party or Parties shall have reasonably concluded that there 
may be legal defenses available to it and/or other Special Indemnified Parties that 
are different from or additional to those available to the City, or (ii) the City shall 
authorize the Special Indemnified Parties to employ separate counsel at the 
expense of the City; and 

(3) The City will not, without the prior Written consent of the Special 
Indemnified Parties, settle or compromise or consent to the entry of any judgment 
with respect to any pending or threatened claim, action, suit or proceeding in 
which indemnification or contribution may be sought hereunder (whether or not 
the Special Indemnified Parties are actual or potential parties to such claim or 
action) unless such settlement, compromise or consent includes an unconditional 
release of each Special Indemnified Party from all liability arising out of such 
claim, action, suit or proceeding. 

The provisions of this Section 5 shall survive the termination of this Agreement, the 
Purchase Contract and the discharge of the City’s obligations under the Sale and Repurchase 
Agreement and the Trust Agreement. 

6. Cooueration with Private Placement. The City and the Corporation agree to assist 
the Investor and Lehman in preparing materials for use in any private placement of the 
Certificates which the Investor or Lehman may determine to offer, which assistance shall include 
but not be limited to the preparation of a private placement memorandum. At the time of any 
such private placement, the City and the Corporation will represent and warrant that the 
information provided by each of them, respectively, is hue and conect, and the City and the 
Corporation shall provide the same indemnification and opinions as are provided under the 
Purchase Contract and shall be subject to the same obligations, as applicable, as thereunder. The 
provisions of this Section 6 shall survive the termination of this Agreement and the discharge of 
the City’s obligations under the Sale and Repurchase Agreement and the Trust Agreement. 



The City of Lodi 
June 28,2000 
Page 6 

7. Ameement Sunersedes Letter of Julv 30. 1999. This agreement shall supersede 
and replace the letter agreement dated July 30, 1999, as amended on November 4, 1999, which 
upon execution hereof shall be of no further force and effect. 

8. Govemine Law. The terms of this agreement will be governed by and construed 
in accordance with the laws of the State of California. 

9. Termination: Survival. This Agreement shall terminate one year from the date of 
acceptance hereof unless extended by the mutual written consent of the City and Lehman. In 
addition, this agreement may be terminated any time at the option of k h a n  if, in the opinion of 
Lehman, circumstances exist which adversely affect the marketability of the Certificates. The 
provisions of Sections 4 and 5 hereof shall survive any termination of this agreement. The City 
shall be obligated to pay Lehman the Placement Fee described above, from Program Receipts, 
for any placement of Certificates with parties introduced to the City by Lehman if such 
placement, either in preliminary or final form, occurs within one year after termination of this 
Agreement. 
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Should the City agree with the above terms, Lehman requests that the City execute a copy 
of this letter and return the same to us at the address indicated below. 

Sincerely, 

Lehman Brothers Inc. 
555 California Street 
30th Floor 
San Francisco, California 94104 

Managing Director 

SFLIB111082247/wI 3350100495 
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Agreed to this 28th day of June, 2000: 

CITY OF LODI 

By: 

AlTEST: 

APPROVED AS TO FORM: 

, 
City Attorney/ 

LODI FINANCING CORPORATION 

ATTEST 

- 
APPROVED AS TO FORM: 
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A federal iudae has ruled that a Lodi dry cleanina business 
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cleaner's attomevs considered a victory over the citv. 
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In the ruling that was signed Friday and distributed this 
week to attorneys, Judae Frank C. Damrell cited what he 
called the city of Lodi's "belated admission" that the city is 
potentially responsible for the contamination. 
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Until that hearing, the city had claimed no responsibility in 
the contamination argument, instead saying that insurance 
companies of more than a dozen local businesses, 
including the News-Sentinel, should pay for the cleanup. 

Friday's ruling came three months after Damrell granted a 
request by the city and issued a preliminary injunction 
against Guild Cleaners. That injunction ordered the 
business to investigate the contamination and create a 
plan to clean it up. 

But Lodi has since admitted that it might be partially liable, 
because it owns the sewers that are believed to transport 
two toxic chemicals known as TCE and PCE. 

Under law, Damrell ruled, a potentially responsible party 
cannot seek an injunction against another party. since both 
might be responsible. 

Guild attorneys saw the ruling as a victory, and also 
pointed out Damrell's comments about the city's legal 
actions. 

Referring to it as "unusually protracted and costly 

Headlines: 

_Wmation." Damrell went on to sav that the city's strategies 
have "led to unproductive detours from the ultimate goal of 
dealinq with the city's contaminated qroundwater cnsis " 



Attorneys for both Guild and the city agreed that cleanup is 
the most important thing, but when that will happen is still 
undetermined. 

While Guild plans to continue investigating the depth of 
contamination in preparation for a September trial, 
attorneys Lon Gualco and Stephen Meyer pointed out that 
Lodi will not legally be able to regain attorney fees if it is 
partially responsible for the contamination. 

The city has spent approximately $20 million on the 
contamination case - with more than $14 million coming 
from a Wall Street firm - an amount that Gualco and 
Meyer said would be less than the actual cost of cleanup, 
once interest was figured in. 

While the cleanup cost has been estimated by some to 
cost $100 million, some original estimates were much 
lower. KennedyNenks Consultants. an engineering firm, 
estimated the cleanup to cost between $20 million and $40 
million, said Joseph Salazar. an attorney for insurance 
company M&P Investments. 

"It's not a $100 million cleanup. Nobody thinks that," Meyer 
said. 

Guild will continue its investigation, Gualco said, and 
Salazar said that initial reports show the contamination is 
not as bad as some people had once thought. 

While Guild attorneys declared Damrell's ruling a victory, 
the city did not see it quite so negatively. 

"They're a little ahead of the game," City Attorney Randy 
Hays said. "The question is not whether we're a (potentially 
responsible party) but whether we're a liable party." 

The city still maintains that it had nothing to do with the 
contamination, and Hays said the city will likely appeal 
Damrell's latest ruling, just as both sides have appealed 
nearly every ruling since the lawsuit began 

Attorneys and clients spent Tuesday in mediation in San 
Francisco, and while they were ordered by a judge not to 
discuss the outcome of that session, a hial is still set for 
September. 

'I1 think we all walked away feeling that progress was being 
made." said Lodi Mayor Susan Hitchcock. 

Comments about this story? Send mail to ~ ~ ~ ~ ~ N ~ s ~ S ~ " t i " e ~ " ~ s ~ ~  
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for pollution case- 

By La&f3&m/News-Sentinel Staff Writer 

Lodi's mayor and the city manaqer have been asked - 
actually nearly ordered - to attend a mediation hearing 

local businessex. 
~ 

While only attorneys have generally attended such 
meetings in the past, mediator Judge Edward A. Infante 
called city officials last week and was "rather firm'' about 
his request. Citv Manaqer Dixon Flynn said. 

When Infante called Mayor Susan Hitchcock. he told her 
that representatives from the citv had not attended past 
mediation hearinqs. and attornevs hadn't even atte nded 
every time, Hitchcock said Monday. 

:As far as I know, he lust wants to know that the council is 
aware of what's going on in mediation. He said a lot of 
money is beinq spent and no cleanup is beinq done, and 
that concerns him," Hitchcock said. 

The cleanup refers to potentially cancercausing chemicals 
commonly referred to as TCE and PCE. 

In 2000, the city filed a federal lawsuit, claiming that the 
businesses, including the News-Sentinel, and their 
insurance companies are responsible for cleaning up 
groundwater contaminated with potentially cancercausing 
chemicals. 

Numerous court hearings later, federal Judge Frank C. 
Damrell ordered a mediation hearing, and it has been set 
for today in San Francisco. 

Councilman Keith Land wondered why the mayor and city 
manager were asked to attend the mediation, and if that 
meant officials from other businesses would attend the 
mediation hearing. 
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"My question is, 'Will the chief executive officers of the 
insurance companies be In attendance so they know 
what's going on?"' Land said. 



mis question was echoed bv Citv Attomev Randv Havs, 
but when he asked Infante about it on Mondav. the tudae 

answer the 

M a t  the mediation will accomplish m a i n s  to be seen. 

City Councilman Larry Hansen. who plans to attend the 
hearing today, was under the impression that the suit will 
likely be resolved this year. In that case, today's mediation 
could lay the groundwork for a settlement. 

As a four-month member of the City council, though, 
Hansen still has not been formally caught up to speed on 
the current status of the lawsuit. 

"I really don't know where we (are at) this point," he said, 
explaining that while he has followed the contamination 
story, he has not been informed on the city's legal 
strategies. 

John Beckman. also a new council member, said he too 
has not been informed in detail about the lawsuit. A closed- 
session meeting for Hansen and Beckman has been 
scheduled for April 21, Hays said. 

Several similar mediation sessions have been held over 
the past few years, but the case continues to go forward. 

Various parties have conducted tests, but no dean-up has 
actually being done while attorneys argue over who is 
responsible for removing the chemicals. 

'The key question is, are the insurance companies liable or 
not? ... I think the insurance companies are liable, and 
that's why we should move on with this." Land said. "If 
they're not liable, let's move forward." 

Comments aboutmis story? Send mail to the~N$wx@ntinelnqm 
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The move is a departure from December, when Land 
nominated Hitchcock for the mayor's spot, an attempt to 
thaw their frosty relationship. Council members in Lodi are 
elected, and the mayor is selected by other council 
members, typically on a rotating basis. 

Land said Hitchcock is interfering with the city's 2'h-year- 
old federal lawsuit against businesses and property owners 
the city holds liable for contaminating soil and groundwater 
in central Lodi. The plumes of PCE and TCE, potentially 
carcinogenic solvents, threaten to contaminate the city's 
water supply. 

"I nominated her, and I feel responsible for that," Land said, 
"and 1'11 do whatever I can to right a wrong." 

Hitchcock talked with a court-appointed federal mediator 
after a May 19 session in Lodi, angering Land, the only 
other council member to attend. When City Council 
members were unable to decide last week in a closed 
session what their role should be in the mediation talks, 
they voted 3-2 not to participate until they could reach a 
final decision. 
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Hitchcock, however, 
said she would 
continue to attend the 
sessions despite the 
vote, because she had 
been invited by 
mediator Edward A. 
Infante, a retired 
federal magistrate. 

"If Mayor Hitchcock is 
going to go about in 
her own way, why 

::: Advertisement ::: 

should the other four of 
us show up?" Land 
said. "I resDect her 
opinion. It's her conduct that I do not appreciate. She was 
actually talking to the judge behind the city attorney's back. 
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'We now have the insurance companies --their attorneys -- 
sitting at the table ttying to mitigate the issue of 
contamination. Susan is unfolding, by herself and without 
council consent, the whole process we've been working on 
for eight years." 
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Record Design Hitchcock, the leading vote-getter in the 2002 election, said 
she merely told Infante after the hearina that the Citv 
Council hadn't been shown a proposed settlement offer 
from a downtown property owner. 

Hitchcock said she wouldn't wait for the City Council's 
permission to attend the next mediation session, which U.S. 
District Judge Frank Damrell on Wednesday ordered held 
Friday despite a request by Lodi to delay it to allow the city's 
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Guild Cleaners, said Hitchcock is the only City Council 
member trying to understand the litigation, on which Lodi 
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"The City Council, rather than criticizing Mayor Hitchcock, 
should instead be asking some of the same tough questions 
that she has raised," Meyer said. "The problem the city has 
created for itself will not go away by sticking your head in 
the sand." 

Citv Attornev Randall A. Havs declined to say if Hitchcock's 
actions have hurt the city's legal efforts, but he did say the 
mayor received a copy of the settlement offer April 21. He 
said he didn't ask the council to consider the offer, because 
it w p  ters -- includina 



recovery of legal fees -the City Council established in 
1997, one year before Hitchcock's election. 

"Why would we not want council members going and 
hearing the information?" Hitchcock said. "All this goes back 
to the judge asking me to attend the sessions because the 
council is not being presented with information." 

Councilman John Beckman said he would vote at least to 
censure Hitchcock if she attends a mediation session 
against the council's wishes. And if there's a motion to 
remove her as mayor, he would support that as well, he 
said. 

"The ball's in Susan's court," he said. 

Hays said state law doesn't specifically say a mayor chosen 
by a vote of a council can be demoted by a vote of the 
council. But he cited a 1984 opinion by California Attorney 
General John Van De Kamp that city councils such as 
Lodi's can remove a mayor at any time by a majority vote. 

* To reach Lodi Bureau Chief Jeff Hood, phone (209) 367- 
7427 or 
e-mail jhood@recordnet.com 
~~ B a c k U o B  

subsme - Subsaibe online to have The R e m r d  delivered 

to your door every morning. 

VSation.ho4 - WYOU are going on vacation. we can stop 
your newspaperwhile you are away. 

.-I_ w d * m  
r n G R U i i E  

200-055-5577 

Last modified: June 26 2003 07:45:20. 
Copyright 0 2003 The Record, All Rights ReteNed. Pr-P~olicy and Terms of.U*c. For mom info contact 

webmaste@recordnercom 



1 

0 2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

IN THE UNITED STATES DISTRICT COURT FOR THE 

EASTERN DISTRICT OF CALIFORNIA 

CITY OF LODI, 

Plaintiff, 

V. 

M&P INVESTMENTS, et al., 

Defendants 

) 
) 
1 
) 
) 

1 
) 
) 
1 

) CASE NO. CIV 5-00-2441 

000--- --- 

REPORTER'S TRANSCRIPT OF PROCEEDINGS 

Before the Honorable Frank C. Damrell, Jr., Judge thereof 

---ooo--- 

July 11, 2003 

Reported by: ANGELA L. WESTON 
CSR NO. 11658 

CAPITOL REPORTERS (916) 923-5447 
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APPEARANCES 

DOWNEY BRAND 
555 Capitol Mall, 10th Floor 
Sacramento, California 95814 
BY: Stephen J. Meyer 

Jean M. Hobler 
Mike Thomas 
(916) 444-1000 

STATE OF CALIFORNIA DEPARTMENT OF JUSTICE 
OFFICE OF THE ATTORNEY GENERAL 
300 South Spring Street, Suite 5000 
Los Angeles, California 90013 
BY: Donald A. Robinson 

(213) 897-2611 

LAW OFFICES OF LORI J. GUALCO 
455 Capitol Mall, Suite 210 
Sacramento, California 95814 
BY: Lori J. Gualco 

(916) 442-6660 

ENVISION LAW GROUP 
3717 Mt. Diablo Boulevard, Suite 100 
Lafayette, California 94549 
BY: Michael C. Donovan 

(925) 962-6900 

ISOLA BOWERS 
701 South Ham-Lane- 
Second Floor 
Lodi, California 95241 
BY: Aaron L. Bowers 

(209) 367-7055 

CITY OF LODI 
CITY ATTORNEY 
221 West Pine Street 
Lodi, California 95241 
BY: Randall A. Hays 

(209) 333-6701 

CAPITOL REPORTERS (916) 923-5447 2 
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LAW OFFICES OF LORI T. OKUN 
1001 I Street 
Sacramento, Ca. 95812 
BY: Lori T. Okun 

BINGHAM MCCUTCHEN 
Three Embarcadero Center 
San Francisco, California 94111 
BY: Thomas S. Hixson 

(415) 393-2152 

MAYALL, HURLEY, KNUTSEN & SMITH 
2453 Grand Canal, Boulevard, Second Floor 
Stockton, California 95207 
BY: Joseph A. Salazar 

(209) 477-8333 

BARG, COFFIN, LEWIS & TRAP 
1 Market Steuart Tower, Suite 2700 
San Francisco, California 94150 
BY: Jon Goddard Lycett 

(415) 228-5400 

CAPITOL REPORTERS (916) 923-5447 3 
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SACRAMENTO, CALIFORNIA 

JULY 11, 2003 

---ooo--- 

THE CLERK: Calling Civil Case 00-2441, City of 

Lodi v. MLP investment, et al. It‘s on motion for 

summary judgment and motion for stay and a motion to 

dismiss, Your Honor. 

THE COURT: Appearances of counsel, please. 

MS. GUALCO: Lori Gualco on behalf of Jack 

Alquist . 
MR. MEYER: Stephen Meyer on behalf of jack 

Alquist . 
MR. ROBINSON: Donald Robinson State of 

California. 

MR. BOWERS: Aaron Bowers on behalf of 

Defendant Oddfellows Hall Association of Lodi, Inc. 

M R .  SALAZAR: Joe Salazar on behalf of M & P  

Investments and David Mustin. 

MR. HIXSON: Thomas Hixson, Your Honor for 

Fireman’s Fund Insurance Company. We have been 

incorporated for purposes of the State, Your Honor. 

MS. HOBLER: Jean Hobler for the Guild 

Defendants, Your Honor. 

MR. THOMAS: Mike Thomas from the Downey Brand 

Firm, also for the Guild Defendants. 

c n n ~ r n n ~  nnnn~rnnnc I ~ ? L - \  n ~ ~ _ c n n ~  1 
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MR. DONOVAN: Good Morning, Your Honor, Mike 

Donovan, senior assistant district attorney on behalf of 

the People of State of California and City of Lodi. With 

the Court's permission, because of accoutrement, leave to 

appear without my jacket. 

MR. HAYS: Randy Hays, city attorney, City of 

Lodi, on behalf of the City of Lodi. 

THE COURT: Good morning, Counsel. 

MS. GUALCO: Your Honor, we actually have good 

news for you, we have a stipulation on one of the motions 

before you. The Guild Cleaners, Inc. motion regarding 

the RAO issued by the DTSC. 

Inc. have reached a stipulation regarding that motion, 

and with your permission we would like to take that 

matter first. 

DTSC and Guild Cleaners, 

THE COURT: Is this only as to Guild? 

MS. GUALCO: Only as to Guild Cleaners, Inc., 

Your Honor. 

RAO . 
That is the only moving party regarding the 

THE COURT: Let's hear the stipulation. 

MS. GUALCO: And Mr. Robinson is here. What we 

have decided, Your Honor, is that the -- the RAO issued 
by the Department of Toxics against Guild Cleaners, Inc. 

will be stayed for a period of 90 days. And during that 

90 days, Guild Cleaners, Inc. has agreed to continue with 

O A D T m n T  D W D n D ' P P W C  ( O f & \  0 3 ' 2 - K A A 7  c 
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the work that it has been undertaking in the City of Lodi 

for the past two years. Guild Cleaners, Inc. would like 

to have its motion continued on calendar for 90 days to 

coincide with the termination of that 90-day agreement 

regarding the stay, although the parties have agreed that 

we can revisit this, and if necessary we can continue the 

stay against Guild Cleaners, Inc. Both sides would be 

reserving all of their rights regarding both the issuance 

of the RAO by the Department of Toxics and the issues 

that Guild has raised in its motion to the Court to stay 

that order or to have it withdrawn by the Department. Is 

that correct, Mr. Robinson? 

MR. ROBINSON: This is -- yes. Your Honor, 

this is a voluntarily stay as to Guild Defendants, not 

the other parties in the order. 

THE COURT: All right, that stipulation with 

respect to that particular Defendant and on those terms 

it has been recited by Ms. Gualco. I don’t know,  there 

is such a cornucopia of issues and questions, I don’t 

know where to begin here. First on the calendar are the 

motions for summary judgment, and there are, I think, 

issues that are raised by those motions that probably 

would be subsumed under the other issues raised by the 

stay motions. In particular, the affect of the RAO on 

this litigation, City’s motion to stay litigation, but, 

-*nTrnnr nr.TIcIT)mz-nc tn. Ic ,  C 1 1 7 - C ” ” 7  r 
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you know, with respect to the motions for summary 

judgment, the three that have been filed -- I guess, 

Mr. Donovan, are you going to be arguing, as wounded as 

you may appear? 

M R .  DONOVAN: Yes, Your Honor, together with 

MS. Fusich. 

THE COURT: If you wanted to, just in case you 

are going to argue this motion today, you needn't come 

forward if you don't feel up to it. We're back to an old 

saw here on these motions. We have -- I guess you are 
seeking a declaration -- summary adjudication declared 
the Defendants named in these motions, they have in fact 

committed a nuisance, but we are not in violation of 

California Civil Code, but there is nothing that is going 

to happen, they are just -- they have -- that is wrong, 
and that is the declaration you are looking for. Then we 

move on from there, depending on what happens in the 

appellate process: is that what you are saying? 

MR. DONOVAN: Absolutely, Your Honor. That -- 
you have a very fair understanding of what the moving 

parties are -- elements of liabilities alone, Your Honor. 

THE COURT: Right, right. This brings into 

question -- where did Mr. Robinson go? 
MR. ROBINSON: Here, Your Honor. 

THE COURT: You'll have to come back up here. 

CAPTTOT, REPORTERS f 9 1 6 \  923-5447 7 
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You are going to be here a while. The RAO, which the 

state describes a full remedial action of the site, seems 

to me to prevent -- if that goes forward against the 
parties that it is -- that are targeted, what is the 

affect on this litigation, the first phase at a minimum, 

and why do I have to go through the gyrations of 

California nuisance law when the whole purpose here is 

full remediation of the site and the state has assumed 

the role of lead agency? That's what appears to me that 

is what has happened. Am I missing something here? 

Where is the city in all this? The state has moved ahead 

and decided they are going to take care of the site. 

MR. DONOVAN: Is that addressed to the city, 

Your Honor? 

THE COURT: It strikes me -- it appears there 
is certainly overlap and duplication if we are going to 

proceed on nuisance law and seeking injunctions when the 

state administratively has moved forward to conduct a 

full remedial action of the site itself. 

M R .  ROBINSON: I can address at least one 

point, Your Honor. In preparing to argue the motion 

which is being put over by the stipulation I thought 

about that issue, and it occurs to me that the parties do 

have competing contribution claims as against each other 

with respect to their -- 
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THE COURT: I understand that. 

MR. ROBINSON: And I assume that would probably 

still go forward, I believe, in phase I or at least the 

liability, that underlying the portion, would go forward. 

THE COURT: I understand apportionment. 

M R .  ROBINSON: The order doesn't impact that 

particular issue. 

THE COURT: Right. Let's assume the point is 

that the city now is proceeding against these same 

Defendants on nuisance claims to accomplish the same 

ends: isn't that the case? Am I missing something there? 

M R .  ROBINSON: No, Your Honor. Your Honor, 

what I was prepared to say, once again in my presentation 

this morning, if the City was to proceed with its 

injunction claims at some later time, perhaps during 

phase I, and it occurred or it appeared that there was 

some overlap between what the city was requesting and 

what DTSC has ordered in its administrative order, then 

the Court has the power certainly to reject or modify or 

somehow impose an order that doesn't overlap or duplicate 

or it's inconsistent with what DTSC has asked for. I 

personally don't know what the city might request that 

goes beyond DTSC's administrative order, but that is 

certainly within your power to fashion. So there 

isn't -- 



I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 
- 

1 3  

14 

15 

16 

17 

18 

19 

2 0  

2 1  

22 

2 3  

@ 24 

25 

THE COURT: I can probably -- I don't know if 
the city is going to respond to this. bu+ T w n +  fn y+ 

my thoughts out on this. This has been a very expensive 

piece of litigation. I've heard argument of counsel and 

millions and millions of dollars and it -- if there is 
going to be a full remediation ~ of the site under the 

lead of the DTSC, then what role -- why does the city 
want to spend more money to get injunctive relief when 

the state has gone ahead and basically assumed that role 

in place of the city? What is it you want to do with 

your injunctive relief that the state is not going to 

take care of with its administrative order? I'm not 

talking about contribution or things of that -- 
MR. DONOVAN: I think that is a good place to 

begin. First of all, the city does not have any 

contribution cases and contribution claims before this 

court  in -- 
THE COURT: Yeah. 

MR. DONOVAN: -- in this matter. There are 

contribution claims against the state, none by the city. 

Number two, the city continues to operate under the 

comprehensive cooperative agreement with the state, with 

DTSC, and cooperated and in fact following the procedural 

involvement of this case and the fact that we simply were 

unable to bring ourselves to a position of injunctive 
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relief given the legal issues. This Court itself invited 

DTSC, the state, to take a presence in the field. DTSC, 

under the comprehensive cooperative agreement, Your 

Honor, has always had the lead on the activities at the 

site. 

enforcement activities at the site. What -- right now 
what we have is an administrative order issued by DTSC. 

It's subsumed some, not all, the relief the city would -- 

The city had lead agency status with regard to 

THE COURT: Why don't you talk to DTSC about 

that? It seems to me they have the resources, the 

expertise, they are taking the role of -- obviously they 
are doing what they are doing because the city has not 

been able to assume its lead agency role sufficiently or 

adequately, and that's why they are doing what they are 

doinq. That's why they said in their declaration why 

wouldn't this be an opportunity for the city instead of 

spending more money, here you have the state doing 

exactly what should be done, and I don't know what it's 

going to cost the city, it seems to be less expensive to 

spend money than the city continuing its enforcement. 

strikes me as being redundant and highly expensive and 

unnecessary. 

It 

There is some things the state is not going to 

do. Maybe you should outline that and maybe the state 

will do it, I don't know what you have in mind. It seems 
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to me we are getting somewhere with the state taking 

action in this matter in terms of remediation of the 

site, not in terms of litigation of the issues. 

MR. BOWERS: Aaron Bowers on behalf of 

Oddfellows. A s  you mentioned, a cornucopia of issues 

here. We have moved into the issues that are intimately 

intertwined with Oddfellows' motion to dismiss or stay. 

As you talked about what could the city seek or request, 

I just wanted to direct your attention for a moment back 

to Oddfellows' motion where we are seeking to dismiss or 

alternately stay only the phase I issues, which are the 

injunctive relief issues being proved by the city. In 

that regard, Your Honor, our position is, as you have 

articulated, there is nothing more the city can do from a 

non-personalized injunctive relief standpoint than what 

DTSC has done through issues of I S C  RAO. 

THE COURT: I was referring to phase I, by the 

way. I understand those issues. But the parties that 

are not encompassed by phase I, here we are with the 

state having taken the position of assuming what appears 

to me to be the role that the city was attempting to 

assert under the cooperative agreement, and I'll -- I 
have questions about the cooperative agreement, I just 

want to talk about what is left of this litigation in 

phase I, that's what I want to encompass in these 
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4 

5 

6 

7 

8 

9 

10 

11 

12 a 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

25 

questions, and what is left. 

Motions for summary judgment, I don't know, it 

strikes me that where is the threatened power for 

injunctive relief that the state has gone ahead in 

remediating the site? Where is the threat of ham if the 

state is taking care of the problem? 

MR. DONOVAN: It assumes a mountain of 

information, Your Honor, that the state, A, is taking 

care of the problem, and, B ,  the other two orders that 

have been issued here do not include all the defendants 

in this case. 

THE COURT: I understand that. 

M R .  DONOVAN: The city is going to want 

additional relief even based upon the existing scope of 

that order. And, finally, You Honor, it's necessary for 

this Court to recognize this -- the implication of this 
Court's jurisdiction by the city and, two, by the People 

of State of California was done in account of the full 

communication and cooperation -- 
THE COURT: We'll get to the cooperation 

agreement. I have a lot of questions about the coop- -- 

MR. DONOVAN: Here we are -- my point is only 

to say, Your Honor, years later here we are with the 

state having acceded and supported the invocation of the 

Court's jurisdiction by us and the cooperative agreement 

CAPITOL REPORTERS (916) 923-5447 
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arrangement and their administration assertion of the 

authority. 

that's a fact yet to be established. We do not know 

that. €3, it's an administrative act, it does not have 

the compulsive authority and finality of this Court's 

order. 

You say it's going to accomplish clean up, 

THE COURT: Slow down. 

MR. DONOVAN: Finally, Your Honor, it is 

imperative, I think, for this Court to recognize that the 

overall nuisance abatement activities over the site-wide 

activities of the Plaintiff working in full communication 

and cooperation with DTSC. we have absolutely no desire, 

as has already been indicated, no desire, to bring to you 

issues that are already being resolved under a separate 

process, but there are going to be almost certainly, Your 

Honor, numerous issues involving the abatement and 

clean-up activities in this site. 

compliance issues, there are going to be issues with 

regard to parties that aren't even parties to the DTSC 

order. There are just numerous parties of the -- 

There are going to be 

THE COURT: Let me ask you this: it appears 

that much of those issues could be part of this, you 

know, very tortured litigation involving the parties. 

Obviously lots of things have happened in this 

litigation, but here we have a truly innocent party that 
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says they want to completely remediate the site and the 

state issues these orders to do so, now maybe it wouldn't 

be complete, but it would seem to me that I would -- it 
would be a waste of judicial resources to continue on 

with -- because you want to vindicate my jurisdiction, 
which is essentially coming from you, Mr. Dorrovan. 

MR. DONOVAN: But vindicating federal 

jurisdiction, Your Honor -- 
THE COURT: We have been vindicating fed ral 

jurisdiction for three years and we haven't done much 

with this site. And it seems to me we stop to take an 

assessment where are we going with this litigation and 

where does it stop now in face of state taking this 

action. 

It mav not be Derfect. there mav be Droblems. 

but I would much rather see the state attempt to do its 

iob.  which I think it has done before on other sites, and 

I don't think this is necessarily that unusual. If it 

fails to do its job, we'll take that up, but it seems to 

me that for the city to expend more funds, to file more 

motions for injunctions and deal with these issues, that 

may be fine for scholars to discuss, but is not going to 

advance the clean up of the site. That is a waste of my 

resources and a waste of the city's resources and a waste 

of the Defendant's resources. Apparently the state is 

CAPTTOT, REPORTERS (9161 923-5447 15 
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going forward with this thing. 

is going to be allocated. 

that? 

I don't know whether cost 

Why would the city object to 

MR. DONOVAN: When does the city ever object, 

Your Honor? 

THE COURT: Why would you want to take the time 

of this Court and go through these motions for, you know, 

injunctive relief and seeking declarations for nuisance 

and -- I mean, the state is going forward to clean up the 
site, isn't that what we are here for? 

the foremost in your mind? 

lot of money, save you have a lot of the time, save me a 

lot of time, and save the Defendants time and money. I 

just -- what I'd like to see is what do we have left in 

Why isn't that 

It's going to save the city a 

this litigation. That's what we do. Litigation has been 

resolved considerably in light of this. You say maybe 

things are not going to be accomplished by the state, 

that may be true and I'm more than willing to hear that 

rather than proceed with all these motions in this 

litigation. 

deep breath and see what is left in this litigation in 

light of what the state is doing, that would be the most 

efficient use of your time and my time. 

I think we need to take a pause and take a 

MS. GUALCO: May I respond to that particular 

question? 
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THE COURT: You may. 

MS. GUALCO: Your Honor, we have been going 

forward in the mediation process. 

the June 25th order ordering all parties, insurers, 

counsel, et cetera, to participate in mediation. We had 

the Department of Toxics and the regional board at our 

last mediation, which occurred approximately one week 

ago. Unfortunately, Envision did not make an appearance, 

but Mr. Hays was there, along with the city manager, and 

we are now in discussions with the Department of Toxics 

and the regional board. In fact, we have sent them a 

proposal for a settlement. We don't have agreed-upon 

terms or negotiations, but we have a structure that we 

are going to go forward on, and I think this is what you 

are talking about: can we move forward on the mediation 

process, get the claims settled without the litigation 

cost and all the money. 

As you know you issued 

THE COURT: I'm always for mediation and 

settlement, but I'm not trying -- I assume it has some 
impact on that process, but I would like to know from the 

parties what is really left of this litigation, first 

phase at least, and -- I mean, I know there is the issue 
of the trial ahead of us and I'll get to the issue of 

stay in that litigation itself as a result of the 

interlocutory appeals, but I'm just trying to get my arms 
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around the remnants of the phase I in light of what the 

state has ordered. 

MS. GUALCO: I think what is left, Your Honor, 

is the city’s 107(b) defenses. The city doesn’t have 

them, they are PRP. We simply move on to the 

contribution phase of this case, phase 111. 

M R .  BOWERS: That flows over. There is still 

phase I issues left. Namely, there is a hoast of 

defendants in phase I that are not covered by the I S C  

RAO. Again, in our papers we are pretty clear to try and 

point that out. 

THE COURT: What happens to those defendants 

then? 

MR. BOWERS: Those defendants will proceed to 

phase I trial on the issues scheduled for phase I trial. 

THE COURT: And the city -- let’s -- wait a 
minute, that’s assuming the city is going to be the 

prosecute -- plaintiff. I mean, there is a lot of issues 

still left unresolved in that respect. 

Let me ask the state. Mr. Robinson, with the 

numerous other defendants that are out there in this 

case, obviously you have got targeted in your seven of 

the defendants, whatever you call them in your RAO, what 

about other potential responsible parties with that -- 

the site; how would you deal with that? 
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MR. ROBINSON: My understanding is we have 

named the responsible parties as to the central area 

plume, and there are, I believe, four other areas. The 

agencies are working with some of those responsible 

parties, more cooperative basis, and we'll see how that 

kind of pans out. If necessary, certainly the agencies 

reserve the right to issue further orders with respect to 

other -- the other four areas. 
THE COURT: Is it your understanding that the 

DTSC is now proceeding -- the phrase I keep referring to, 
and I assume you are not talking about just in the 

central area, you are talking about the entire site, you 

are embarking on an effort of full remediation of the 

site, the site being the entire plume? 

M R .  ROBINSON: The order only covers the 

central area. 

THE COURT: Is the state contemplating dealing 

with the other four areas? 

MR. ROBINSON: My understanding is the regional 

board is working on two of those areas with the 

responsible parties. 

MR. SALAZAR: Joseph Salazar, Jr., I can jump 

in on that part. I represent M&P Investment, we're the 

property owner at the Busy Bee site. We are working 

without an order with the regional board. We are under 
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contract with the regional board to pay oversight costs, 

I got a bill last night. We are one of the sites moving 

forward. We have an RIFS. We submitted to the regional 

board a proposed pilot study for extraction ground water 

drilling to check lower end of contamination. We are 

working toward remediation in the short term. We believe 

we will have a remedy in place by the end of this year, 

so it need not take litigation to get a site cleaned up, 

nor does it take an actual order. We are moving forward 

with the board. If we stumble or falter, certainly the 

board can come in and issue orders. 

THE COURT: So there are four other sites that 

you understand, Mr. Robinson? 

MR. DONOVAN: And there may be more, Your 

Honor, 

MR. ROBINSON: There is four other areas. 

M R .  DONOVAN: Area -- 
MR. ROBINSON: Within the larger extent of 

contamination. My understanding is the regional board 

state agency is working with -- working on two of those 
areas and DTSC has reserved the other two. It's -- 

THE COURT: Let's assume for the moment -- let 
me ask you this: Let's assume the trial is held, the 

city is held to be a responsible party, right? Now, with 

that interlocutory appeal, maybe I don't know how it 
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would affect that finding. I can't imagine that 731 

would allow the city to circumvent that finding. Let's 

assume the city is a responsible party, okay? So it 

can't then take these actions or seek an injunctive 

relief, would the state, the board, and the Department of 

Toxics proceed ahead and -- is that your understanding, 

they would then take over as a lead agency in remediation 

of that entire area? 

MR. ROBINSON: That certainly is my 

understanding. Were either the regional both or DTSC 

taking the action, they have entered into a memorandum of 

understanding between them as to which agency leads 

responsibility for which sites. 

THE COURT: That is already worked out between 

the two agencies? 

M R .  ROBINSON: That has been, Your Honor. 

THE COURT: Mr. Donovan, i f  we have a trial in 

this matter and the city is found to be a responsible 

party, isn't that where we are headed, as Mr. Robinson 

indicated, the state agency would take charge of the 

remediation of the site, the lead agency? 

M R .  DONOVAN: That assumes several points, Your 

Honor, that are now pending, of course, in the 

interlocutory appeals before the 9th Circuit. The first 

and foremost is the city attorney's authority to 
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represent the People of the State of California and their 

claims, which are the injunctive claims at this point. 

Your Honor has since, of course, ruled that the real 

party in interest on those claims was the city. 

THE COURT: Let me ask you about that: if the 

Court held a trial and found the city to be a responsible 

party,.is it your position then that if the 9th Circuit 

reversed my ruling that then the People of the State of 

California would pursue injunctive relief against all 

responsible parties, including the city, would that be 

the case you -- 
M R .  DONOVAN: The People of the State -- 
THE COURT: Let me finish. The People of the 

State of California, that entity, they turn around, 

because the City of Lodi is a responsible party, would 

then sue and seek injunctive relief against the City of 

Lodi; is that what you are saying? 

M R .  DONOVAN: Not at all, Your Honor. 

THE COURT: Why wouldn't that be the case? 

M R .  DONOVAN: Because the people have chosen 

to -- 
THE COURT: You couldn't circumvent the 

responsible parties? 

M R .  DONOVAN: This is not a circuit case, Your 

Honor. May I finish, and I think the Court will see my 
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point, I hope that it will? Your Honor, the people are 

the plaintiff in this case on the injunctive claims. We 

have always acknowledged to Your Honor and repeatedly 

acknowledged to Your Honor any party in this case has any 

right to assert contribution claims against the city to 

the extent they choose to do so, assert them and prove 

them. Your Honor is trying to suggest that now -- that 
the Court should instruct the prosectorial authority as 

to which defendants it should choose. 

THE COURT: I'm not saying that. I'm saying it 

seems so disingenuous to say that 731 now the city 

becomes the People of the State of California. The city 

is a responsible party, they simply will not be held 

accountable for their action. 

MR. DONOVAN: Of course they will. 

THE COURT: Because they are also the People of 

State of California. The 9th Circuit statute -- 

MR. DONOVAN: No, Your Honor, that is not 

correct at all and it has never been the city's position 

the People of the State of California are the plaintiffs 

on the injunctive claims. The Defendants have 

contribution claims against the city. Those contribution 

claims are against the city. Whether the city is liable 

or not liable on the contribution claims, Your Honor will 

determine it is unaffected by the fact the People of the 
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State of California are the plaintiff in the joint and 

several injunctive claims against the responsible parties 

to secure adequate protection of the public health, 

welfare and environment at this site. 

THE COURT: In the cooperative agreement does 

it mention of State of California lead agency or City of 

Lodi under the cooperative agreement. 

MR. DONOVAN: Not entirely. 

THE COURT: Let me finish. I asked 

Mr. Robinson is it the people of the State of California 

lead agency or City of Lodi. 

MR. ROBINSON: My understanding is the 

agreement is between the city and DTSC only. 

THE COURT: If the lead agency is the city, how 

do you get around that the People of the State of 

California aren't mentioned in the cooperative agreement? 

MR. DONOVAN: That is not accurate, Your Honor. 

THE COURT: Where are they mentioned? 

MR. DONOVAN: The people of the State of 

California, one of the operative provisions of the 

cooperative agreement that is the excuse of the 

enforcement authority by the city specifically mentioned 

as shall be brought by the city office claims. The city 

commits itself to investigate or pursue all claims 

available to the city or claims available to city 
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attorney in his role as prosecutor to prosecute, and that 

it was recognized in negotiations with DTSC those claims 

included claims available to any city in California. 

This is not new. 

THE COURT: We have been down that road. Your 

view is that that language really implies that the 

city -- that the People of State of the California is the 
lead agency. 

M F t .  DONOVAN: The People of State of California 

are the plaintiff in the injunctive claims on this 

matter. The cooperative agreement are the City of Lodi 

and DTSC, it has nothing to do with contracting with 

People of the State of California. 

THE COURT: It says the City of Lodi. It's on 

paragraph 9(a), "The City of Lodi alone shall in 

coordination, cooperation, and close communication of 

BPAC, oversee, monitor, review and approve the work 

undertaken by the potentially responsible parties to 

assess, ensure compliance with the applicable federal, 

state and local law." That seems to be pretty clear. 

M F t .  DONOVAN: That is clear under paragraph 9, 

Your Honor. 

THE COURT: Look, I'm not -- it does get to the 
issue against the stay and litigation, and it just struck 

me if we go ahead with the trial, which I think we are 
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going to do, and the Court were to find the city a 

responsible party, then the 9th Circuit, the Court of 

Appeals, chooses to research my ruling and says the city 

can proceed as the People of the State of California, 

that is a bizarre situation. 

responsible party, and yet the city on behalf of the 

People of State of California can pursue actions against 

other defendants. 

Here the city is a 

MR. DONOVAN: I'll call this Court's attention 

promptly back to the fact that it is not the city 

becoming the People of the State of California, it's the 

city attorney. 

THE COURT: The city attorney becomes this 

avenging angel on behalf of the People of the State of 

California, but I think that is entirely bizarre because 

the corporate entity of the city is a responsible party. 

How in the world does that make sense? Does it bother 

you at all? 

MR. DONOVAN: Not at all. And I think the fact 

of the matter you think the fact the People of State of 

California are plaintiffs in joint and several claim in 

any way affects claims on behalf of city, it does not. 

THE COURT: Let me ask the Defendants, does 

anybody offer any thoughts? 

MR. BOWERS: Your Honor, the only thing I would 
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mention is that your question about this notion of the 

People of the State of California asserting these claims 

and not asserting claims against the city, in the same 

regard go to the heart of what we discussed two years ago 

in our motion to disqualify this embodiment, this 

ethereal procedural fix that is hoisted up there as the 

people so you can manufacture an innocent plaintiff to 

pursue subjective claims against a subset and basically 

shield the city just can't be right if, you pointed out, 

the interlocutory appeals work out the way you suggested. 

THE COURT: The question I have, if we go ahead 

with the trial and the city is found responsible, then 

that really -- I mean, these are really two separate 
issues and so why -- is there any reason to stay that 
action? It has nothing to do with the appeal. It sounds 

like you pretty well argued the determination of the 

People of the State of California -- you pretty well 
argued that the People -- the People of the State of 
California issue, on appeal it really has nothing to do 

with the city being found liable. 

MS. GUALCO: That is correct, Your Honor. 

THE COURT: So I don't know why you have made 

the argument, and it strikes me I don't have any -- 
MR. DONOVAN: Your Honor, I think you're 

absolutely correct, it doesn't have anything to do with 
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the first of the interlocutory appeals. 

THE COURT: Okay. 

MR. DONOVAN: Whether the people are the 

Plaintiff in the injunctive claim or the proper party to 

bring them has nothing to do with contribution liability 

against the city, nothing. In this too there is a second 

appeal in front of the Court, and, as you know, that 

second appeal is the reason because it calls into 

question what is now presently scheduled to be conducted 

in this trial is a determination for purposes of 

determining whether claims can be brought by the city on 

a joint and several basis. The city, not the people, but 

the city on a joint and several basis. The Court has 

determined it needs to resolve by reason of its 

application of Fireman's Fund. 

THE COURT: Slow down. 

MR. DONOVAN: By reason of its application of 

Fireman's Fund decision, the question of whether the city 

is oi may be a potentially responsible party under 

CIRCLA. Remembering, of course, there -- Your Honor, 
there are no CIRCLA claims in this case. Rather than the 

doctrines articulated in Fireman's Fund the Court used to 

import that issue in this case to decide whether the city 

can maintain joint and several liability claims so as we 

proceed to claims against the city or for that matter or 
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whether those claims are joint or several, that issue is 

directly in front of the Court of Appeals right now and I 

do not believe the Court can proceed forward in trial on 

those issues. 

THE COURT: If I were to find the city 

responsible party, how would that affect the Court's -- 
you said -- I mean, according to you some other courts 
have done this too, but in importing CIRCLA doctrine in a 

nuisance claim, and you are saying supposing you were 

found to be responsible, it wouldn't matter any way, you 

are saying that CIRCLA doctrine can't be applied to your 

nuisance claims, so why should that prejudice your 

nuisance claims? 

MR. DONOVAN: I didn't understand, I'm sorry. 

THE COURT: I guess I didn't understand you. 

MS. GUALCO: Again, Your Honor -- 
THE COURT: 

MS. GUALCO: Yeah. 

THE COURT: Do so. 

MS. GUALCO: First, I'm going to answer -- 
THE COURT: You understand my question? 

You want to clarify my question? 

MS. GUALCO: I -- 
THE COURT: If the city is found to be a 

responsible party, M r .  Donovan said you could, you know, 

implicate CIRCLA doctrine in a nuisance claim. 
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MS. GUALCO: Your Honor, that is completely 

opposite to what the court decided in Fireman's Fund. 

THE COURT: 

MS. GUALCO: We don't agree with him. We 

I'm not going to reargue -- 

believe if the city is to keep under the doctrine that is 

outlined in Fireman's Fund, the city is precluded from 

obtaining joint and several relief in any form, including 

state nuisance law. We also believe that it's not 

correct what Mr. Donovan has represented, that actually 

you or the Court did not explicitly -- that you have 
ruled or did not rule on the fact of whether or not joint 

and several injunctive relief can be sought against other 

PRPs. That is not up on appeal right now before the 

Court, and that is why the trial should go forward. 

If we go forward with the trial on the RP 

status of the city, I think it will actually make 

determination of this case -- that will allow this case 
to move forward more smoothly. 

Court hold the trial on September 22nd regarding the 

107(b) defenses of the city to make a determination as to 

it's RP status, because we would also argue that the city 

should have been included in the order issued by DTSC 

against the industrial plume party. 

So we would urge that the 

THE COURT: Let me let Mr. Donovan respond to 

what you just said, and maybe I misstated the premise of 
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your argument. I want to make sure I understand. I 

think I understand. Why don't you just take it one more 

time . 
MR. DONOVAN: Thank you, Your Honor. I think 

what was just presented to you, frankly, is doublespeak, 

Your Honor, and it takes you nowhere but back to where we 

started. What is at issue now in phase I are injunctive 

claims by us against them, the Defendants, and claims and 

alleged injunctive claims by them against us, against the 

city, that's what is at issue. 

In getting to this point where you are going to 

try this matter, Your Honor has ruled that withdrew an 

injunction issue previously in our favor, a joint and 

several injunction against the responsible parties, and 

said we have to decide on Fireman's Fund whether the city 

did bring joint and several liable injunctive claims in 

phase I against the responsible parties, and in order to 

do that, I need to follow the contures of Fireman's fund 

no matter how you define those contours. 

Your Honor, your very decision, A, that the 

Fireman Fund's principle are at all appliable to 

California public nuisance law are present in this claim 

and affect the liability of the city in any way are all 

now before the 9th Circuit. As a matter of jurisdiction, 

Your Honor, on that second appeal that you no longer have 
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jurisdiction on those claims, and that jurisdiction is 

vested in the 9th Circuit. 

The point of the matter is no matter how you 

look at that issue of claim, what kind of liability does 

CIRCLA liability relate to the liability of the city at 

all, and if so, how those issues are now in front of the 

9th Circuit. 

brought no joint and several claims, only the people have 

brought the injunctive claims in this matter. That is a 

different issue, that is the first appeal. In the second 

appeal we now face the substantive law question of does 

CIRCLA liability relate to the application of California 

public nuisance law at all, and if so, how does it relate 

and does it affect the liability of the city at all. And 

those matters, Your Honor, are clearly in front of the 

9th Circuit right now. 

And the city brought no joint -- the city 

MR. MEYER: Your Honor, the reason why I recall 

you withdraw the injunction is the city admitted it was a 

PRP. The city then, as they have done every time, filed 

their fifth appeal in this case. The issue -- the issue 
has to do with propriety of that ruling. The question is 

what we are going to be doing on September 22nd, which is 

to whether the city has any 107(b) defenses, is not at 

all implicated in what is before the 9th Circuit. The 

9th Circuit may, for example, decide -- I suppose the 9th 
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Circuit might decide what the amount it was really RP 

instead of PRP, but Your Honor is going to be resolving 

that issue on September 22nd. 

I think what my co-counsel indicated, this is 

just fundamental, this case -- sort of the lynch pin of 
this case is whether the city has 107(b) defenses. If 

the city has no 107(b) defense, the fact the city has 

indicated -- if they do not have 107(b) defenses this 
case fundamentally changes. At that point, this case 

becomes a contribution action alone, and, Your Honor, I 

think this case -- I think everybody is getting tired of 
this case. I think this determination -- 

THE COURT: Now, wait a minute, tired of this 

case. 

MR. MEYER: This determination is critical. 

Frankly, what is going on here, Your Honor, the city does 

not want this determination. 

reference to any factual record developed with regard to 

107(b) defenses when this issue is pending before the 9th 

Circuit. That is what is going on. We need to decide 

this issue. 

bit. We have done an enormous amount of discovery, we 

have got experts lined up. 

to find, Your Honor, you are interfering with their 

joursdiction. 

They do not want any 

This is just -- we are just chomping at the 

The 9th Circuit is not going 
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MR. DONOVAN: Your Honor. 

THE COURT: Counsel. 

MR. DONOVAN: Busy about the business of 

telling this Court what we want. 

the business of telling the city. 

Now he is busy about 

MR. ROBINSON: I want to correct one thing 

Mr. Meyers said, he had went too far attributing 

rationale why the order was issued. 

order because we didn't think the city had no 107(b) 

defenses. That was not taken into consideration 

whatsoever. We were certainly -- 

We didn't issue the 

THE COURT: I was assuming that. I would only 

hear that from your mouth, the words from your lips. I 

have a question of Mr. Robinson. We would assume when 

this happens suppose the city is found to be a 

responsible party, what does that -- you feel that you 

can proceed against the city? 

MR. ROBINSON: That's a question I've thought 

about, but I have no answer to yet and I don't think my 

clients have decided. The cooperative agreement causes 

some problems for  DTSC to name the city administratively 

or civily. 

THE COURT: Let's assume -- 
MR. ROBINSON: It's not unusual. 

THE COURT: Whether the city has breached the 
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cooperative agreement, whether the cooperative agreement 

becomes annulity, I'm not not saying that happened, I'm 

just saying a lot of things happened in the cooperative 

agreement that haven't come to fruition. Maybe it's not 

the fault of the city, but nevertheless, the terms of the 

cooperative agreement clearly have not been met, we can 

all agree on that. Why that has happened is another 

issue. But let's assume for the moment that the city 

simply legally cannot proceed under CIRCLA as a lead 

agency. The city is not doing so, but let's assume for a 

moment the city is a responsible party, found to be a 

responsible party; is it your view that the cooperative 

agreement precludes the state from pursuing under the 

covenant not to sue? Is that what you are suggesting? 

Or if the agreement is breached is the covenant not to 

sue still enforceable? Do you want me to repeat my 

question? 

MR. ROBINSON: I think I understand what the 

Court is asking. Whether the breach of certain 

provisions of the cooperative agreement would allow or 

would mandate DTSC to sue the city. 

THE COURT: Or issue an administrative order 

against the city in the alternative. 

MR. ROBINSON: Your Honor, there are 

circumstances where the state would choose not to name a 
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responsible party in an order or in a civil complaint, 

even though the state believes that party has liability. 

I mean, the whole purpose of joint and several liability, 

which is given both to the United States and the state, 

is we don't have to name the entire universe of parties, 

we can name a select group of parties, and we make that 

determination based on all sorts of factors. One factor 

might be because the relationship we have with the party, 

but that could affect the relief we might choose to get 

as against the other parties if we make that type of 

decision, but there is no mandate that the state sue the 

city even if it believes the city has some liability. 

THE COURT: Was it your understanding or maybe 

was it your client's understanding that the city would 

take action under federal environmental laws against the 

Defendants in this case or that they would be -- was 

there any -- was that not contemplated there was going to 
be a nuisance action, for example? 

MR. ROBINSON: I don't recall what the terms of 

the agreement specified. 

about it being a federal cause of action. 

I don't think it said anything 

THE COURT: It talks of the lead agency, 

doesn't it? 

MFz. ROBINSON: It talks about lead enforcement 

agency, it didn't specify what state or federal tools 
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would be utilized by the city in acting pursuant to that 

role. 

MS. GUALCO: Your Honor, I think the regional 

board attorney wanted to talk. 

MS. OKUN: Lori Okun f o r  the regional board. I 

just wanted to point out the regional board is not a 

party to the cooperative agreement, so the regional board 

still retains its ability to name the city in 

administrative order whether the cooperative agreement 

has been breached. As Mr. Robinson points out, we 

haven't made any determination who we would name. 

Obviously in the regional board case we haven't gotten to 

the point of issuing any orders because the site we are 

overseeing as the lead agency, it hasn't become 

necessary. 

THE COURT: 

agreement doesn't apply to you. If the city were to be a 

responsible party, that would be something you would take 

into account whether you would take action against the 

city without necessarily committing yourself to do so. 

So obviously the cooperative 

Well, look, you know, I -- I would like to have 
a, you know, where do we go from here kind of response. 

I know that my inclination, Mr. Donovan, is not to stay 

the trial. I ' m  going to issue an order later in the 

week. I will consider -- I'm not going to make the 
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decision today, but that is my inclination today. My 

inclination is not to stay the state under the board or 

the DTSC. 

And I guess my question is to counsel as we 

proceed and with respect to the motion for summary 

juqment, I'm going to take this under submission, I'm not 

going to make a decision on those, but if we proceed with 

the trial, if the RAO continues to be enforced and if the 

state were to continue to work with other parties, other 

Defendents in this matter to expand in scope of the 

entire site, Mr. Donovan indicated there is many many 

things out there that are not included in this order. I 

don't know, Mr. Donovan, are you referring -- I misspoke, 
I guess there are a number of orders issued by the state 

in order to really encompass what the city has in mind of 

doing, is that what you are referring to? 

MR. DONOVAN: Not only a number of orders, Your 

Honor, but an increase of scope and applicablity in some 

of the provisions of the orders. 

THE COURT: If the state assumed that 

responsibility to increase the scope of its order to 

encompass the entire problem that we are dealing with, 

that's what -- I'm interested in knowing where is this 
litigation, once that takes place, if it does take place, 

because at this point it's surely taken place at the 
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heart of this first phase. 

MR. DONOVAN: In the court area, Your Honor. 

And again, I would like the Court to note in the papers 

in front of you you have been told the city cordinated 

with DTSC in the issue of these orders, we don't appear 

before you opposing them. We have told our cooperative 

agreement partners given the procedural posture where we 

are adequate protection of public health and enviornment 

seems to support the action at this site, but there is a 

lot of ifs, Your Honor. I ask you to focus in your 

question to me on the subjectives in your sentence, if, 

and if, if, if, all of a sudden the plaintiffs do nothing 

in this litigation. 

My point is we are working with them very 

carefully. We have no adversarial or hostile 

relationship, we are working with them closely to assure 

the sites get to responded to. 

site we are addressing that no one else is addressing at 

the present time. Moreover, there is extended relief we 

want to work on. 

time or ours, Your Honor, in handling matters that are 

being adequately resolved. 

in the administrative order, Your Honor, doesn't mean 

it's being complied with and the parties are doing it. 

An administrative order, the ultimate course of sanction 

There are parts of the 

We have no desire at all to tie up your 

Because something is included 
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in any capacity rests in this Court. My point, Your 

Honor, as we look forward we'll look to narrow these 

issues. Why litigate? Why discuss these matters that 

are already being taken care of? 

THE COURT: As an example, suppose there was no 

stay and the order was in effect and they say, we give 

up, you say we are going to give up, we are going to do 

whatever the state says, are you going to seek less 

against Guild? 

MR. DONOVAN: Assuming they would reduce that 

agreement. 

THE COURT: If there is an order already in 

effect, the state is dealing with it. 

M R .  DONOVAN: They would have to -- 
THE COURT: Let me finish. There is no order 

of any kind. They are -- they submit to the authority of 
the DTSC and say we are going to do what DTSC tells us to 

do. DTSC says, fine, this is remediating that particular 

portion of the site. Would the City of Lodi seek 

injunctive relief against Guild? 

M R .  DONOVAN: My answer to you -- may I ask the 
Court if by this you mean DTSC has issued an 

administrative order to Guild? 

THE COURT: Just as they have done. 

MR. DONOVAN: And Guild has in writing 
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acknowledged they are binding and committed themselves to 

comply with that order? 

THE COURT: I don't know what they have done. 

They are complying with the order. They are complying 

with the order. Maybe the state requires a written -- I 
don't know what is involved. DTSC does this every day, 

they issue an RAO and the party complies or doesn't. 

MR. ROBINSON: Basically determine if the 

parties are meeting the terms of the order. There are 

certain deliverables that are required, and as long as 

the parties are complying, there is no need to proceed 

further by way of going to court. 

THE COURT: Why do we need to have an action? 

I'm just picking out Guild because Ms. Gualco is standing 

in front of me, I'm not trying to pick out any one 

defendant. I'm saying if the RAO proceeds as 

Mr. Robinson says, why would the city want to spend money 

-- wait -- money to get an injunction against Guild under 
the circumstances? 

MR. DONOVAN: I think you assumed the answer, 

your Honor. The answer is, no, of course we wouldn't, 

provided it was being performed and they had committed 

themselves with compliance in that, including everything 

the State of California wanted, of course we wouldn't. 

M R .  MEYER: Wait a minute. Wait a minute. 
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THE COURT: No, no, no, you are not even in 

this ballgame, you are in the sidelines. The state has 

now issued a RAO, Guild is obeying that RAO, you folks 

are not even in this lawsuit. You might be if the 9th 

Circuit rules on my order. 

They are saying if they are in compliance why 

would you take up my time and your time and the city's 

money to fight an injunction and motion for injunction, a 

motion against Guild that is. My question is as simple 

as that. 

MR. DONOVAN: Let me try more directly, Your 

Honor. If they were providing everything that we the 

People of the State of California, the City of Lodi -- 
THE COURT: No, Counsel, you are not answering 

my question. You are saying -- maybe you are saying -- 
you are saying that doesn't matter, it's what you want, 

not what the state wants. 

MR. DONOVAN: Right, yes, of course. 

THE COURT: So you are going to have -- 
--r 

counsel, stop and think about this. I know you -- there 
may be things you know more about than the DTSC does. 

You are telling me the DTSC RAO just isn't good enough 

for you and the City of Lodi, you are going to spend more 

money, more time to seek more relief of some type above 

and beyond what the state is asking Guild to do. Now, 
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that seems to me to be a waste of time. 

MR. DONOVAN: Your Honor -- 
THE COURT: 

MR. DONOVAN: Your Honor's questions took up to 

And a waste of the city's money. 
.. 

three levels of hypothetical, your question to me, and 

you are shaking your head before I respond. Your Honr, I 

don't know how to respond to you then. 

THE COURT: Look, this is simple, RAO raise 

your hand. Mr. Robinson, Ms. Gualco raise your hand. 

MR. BOWERS: Your Honor, but they have a stay. 

THE COURT: I know that. 

MR. BOWERS: Which applies -- 
THE COURT: Okay, okay. The point is they are 

doing their job under the RAO. Why does the city want to 

come in to get injunctions to force me, that is my 

quest ion. 

M R .  DONOVAN: Your Honor, if they are doing 

everything the city really thinks is necessary to 

adequately protect the public health and the 

environment -- 
THE COURT: You are putting in an overlap. YOU 

are saying it's not just what the state wants to do for 

complete remediation of the city, it's what the city 

wants. 

M R .  DONOVAN: The city is the purveyer of 
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public drinking water at the site, and adequate 

protection of that public drinking water supply -- 
THE COURT: Why don't you deal with the stay. 

MR. DONOVAN: Of course -- 
THE COURT: Just tell the -- why don't you tell 

the state you want this or this? Why come to me? You 

say you are friends, the state listens to me. Why don't 

you just -- please, listen to me. 
the state, your friends you are closely aligned with, and 

say, look, State, I would like you to do this because we 

think we need this for our drinking water supply, and let 

them do it? Why come in to see me on a separate action 

and file a motion for injunctive relief when the state, 

already your friend, is enforcing its own order? Why 

don't you work with the state? Why come and see me about 

it? Do you understand what my question means? Do you 

understand it? 

Why don't you go to 

M R .  DONOVAN: I do understand] Your Honor. And 

let me respond again. We have not done that. We are in 

direct contact with DTSC, we were happy and dialoging 

with DTSC about the scope of the order. You asked me a 

hypothetical and you say what if they did this, would we 

ever litigate, and I was saying the only thing the city 

would litigate for, Your Honor, is anything it didn't get 

that isn't being done that it think needs to be done. 
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And if that exists, and I don't know that it does, Your 

Honor, if it did, we would bring the claim before you and 

say this we think this needs to be done to protect the 

issue, the city. 

THE COURT: But absent that, you wouldn't do 

it? 

MR. DONOVAN: What? 

THE COURT: There no need to bring motions or 

further litigation. 

MR. DONOVAN: Absolutely not. 

THE COURT: Where do we find that out, whether 

the orders are being complied with? 

MR. DONOVAN: We are actively involved in that 

process. 

THE COURT: Then there is no reason then to 

pursue litigation against those Defendants, it would seem 

to me at this point. Why pursue litigation? It's really 

a matter of saying whether these orders are sufficient 

for the city's purpose. If the parties are complying, it 

seems that problem is not on the table. 

MR. DONOVAN: In the very contents of the order 

itself, and leave Guild out of this because they have 

just reported a stay with DTSC, but in the very order 

itself the parties were obligated not later than fifteen 

days after effective day of the order to provide 
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notifications and certifications to DTSC, this has not 

been done. They are not in compliance with the order. 

THE COURT: That is up to DTSC. 

MR. DONOVAN: You just asked are we actively in 

dialog -- 
MR. BOWERS: That is not true, Your Honor. 

Oddfellows is in full compliance with that order. The 

one item we haven't undertaken is the site remediation 

meeting, which was called off by DTSC. 

MS. GUALCO: That is true. 

THE COURT: Look it, the whole idea of the RAOs 

are being enforced, I'm just wondering what I've got left 

to do in phase I. 

MR. DONOVAN: Until we look at the very issues, 

1 cannot give you an accurate representation. 

THE COURT: I appreciate that and I know these 

are all hypotheticals, I was just trying to develop the 

notion that if the RAOs are what the city wants, what the 

state wants, the parties are in compliance, then what do 

you need me for? 

M R .  DONOVAN: We would move to phase I1 of the 

litigation and be delighted to do it. 

MS. GUALCO: We have to try the 107(b) 

defenses. 

THE COURT: We are not there yet. I want to 
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know with respect to the defendants what is really left 

here in this case that I need to resolve and needs to be 

decided by me, aside from 107(b) 

MR. BOWERS: In phase I, Your Honor, there 

would still be -- 
THE COURT: Other defendants. 

M R .  BOWERS: -- other defendents that would be 
out there. And, again, just to reiterate on the record, 

Oddfellows' position in its motion articulated three 

points, one of them was this mootness doctrine, the other 

is primary jurisdiction. 

THE COURT: Right. 

MR. BOWERS: It's not a situation where the 

city is asking what they want. The primary jurisdiction 

doctrin looks to should the Court be -- the city is 
asking the Court to do that when DTSC is standing here, 

so Oddfellow's motion is very narrow. And as to the 

subset of claims, we don't think that the trial is 

necessary. 

THE COURT: The trial of what? 

MR. BOWERS: The trial of the city's injunctive 

relief claims against Oddfellows based on DTSC's issuance 

on that order. 

THE COURT: What I really need, it would be 

helpful to me, Mr. Robbinson, if I knew there was any 
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plan. You said there was some agreements already in 

place between the order and DTSC. I know there is other 

sides involved here, you may not be in a position -- I ' m  

sure you are not today, and maybe the board and DTSC are 

not in a position to tell me even in the near future what 

plans they would have, but let's assume for the moment 

this is where the state is headed, they are going to 

assume the lead role, a different role than they have in 

the past, issue -0s with a view to between the two 

agencies cleaning the site. 

that does impact this Court dramatically, that is my -- 
no matter what anyone else has said in this Courtroom, I 

think it makes a big difference in what I'm going to do. 

You are the experts, you are the folks that can do this 

more cost effectively, more efficiently without Court 

oversight. I'm not suggesting it would be as Mr. Donovan 

said, maybe it's not being done, I'm not going to lose 

jurisdiction over the parties, but the State is going to 

proceed, perhaps, with a plan to remediate the entire 

site, is that something you can provide me in any way, 

shape or form in the next 60 days? 

If that's going to happen 

MR. ROBINSON: I think what I can give you -- I 
was corrected on one small point, the MOU is only as to 

the central area plume. As to the other four areas, the 

agencies have informally divided responsibility so that 
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the regional board has two of those areas, DTSC has the 

other two. I can certainly give the Court a report 

setting forth what that MOU details and how the agencies 

have divided responsibility and what their intention is. 

THE COURT: Their intentions are very 

important. 

Court does in terms of staying much of this case. 

That will have a lot to do with what this 

MR. ROBINSON: And I certainly can’t disagree 

whatever we do impacts your decision, whether and how to 

issue an injunctive relief, if it’s even necessary. 

THE COURT: I think we all agree on that. 

MS. GUALCO: Your Honor, could we speak to what 

we think needs to be tried in the phase I case? 

THE COURT: I wouldn’t want to miss that. 

MS. GUALCO: Thank you. 

THE COURT: Clue me in. 

MS. GUALCO: The 107(b) defenses of the city 

needs to be tried. And also, Your Honor, we have made a 

couple of motions for summary jugment to be heard on July 

25th, one of which has to do with the joint cooperative 

agreement and whether it should be nullified in its 

entirety because of a lack of due process. That was 

followed or narrowed to only include the ownership, 

operation and maintenance of the sewer system as to the 

contribution bar that is claimed by the city. I think 
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those issues need to be determined on a motion for 

summary jugment. If there is a triable issue of fact, 

they need to be determined at the phase I trial at this 

matter because the contribution bar of the city, I think, 

goes alorig with their claim that they have 107(b) 

defenses, which would not preclude them from seeking 

joint and several relief against the Department in this 

action. And we also also have a RCRA claim that we have 

also made a motion for summary judgment on, that is to be 

heard on July 25th and the same would go for that. 

THE COURT: One more thing I would mention to 

Mr. Robinson, this is something to be thinking about, 

what happens -- I don't want to get into the people 
versus the city conundrum, but if the city were a 

responsible party, what happens then if that was the 

Court's finding? I'm not suggesting you have an answer 

for me today, but thinking about it and obviously the 

city wants -- has something to say about that. I'm not 

entirely sure what your response is to that, if the city 

is a responsible party, what does the city do with that 

status if it's not something that can be shared in equal 

status with the other responsible parties here. 

MR. DONOVAN: I think it certainly can. 

THE COURT: What's the State's response to 

that? 
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MR. ROBINSON: I certainly think as to the 

regional party, which is not a party to the agreement, 

they certainly retain the authority to bring an 

administrative or civil action against the city. 

THE COURT: That may be the action then. 

MR. ROBINSON: As to DTSC. 

THE COURT: I understand. With respect to that 

issue, by the way -- 
MR. DONOVAN: Your Honor, I beg your pardon, 

but you asked the question, I would like one chance to 

respond to it. I think it can help the Court if I can 

say it correctly. I'm getting frustrated with my own 

ability to say it correctly. The city's status as a 

responsible party, if it is or if it isn't, if its 

liable, not liable, has contribution, doesn't, whatever 

this Court determines the city's status is as a 

responsible party it will share liability on all other 

responsible parties as appropriate among all responsible 

parties using all equitable criteria. The only question 

that differs, Your Honor, is is the city plaintiff on the 

injunction claims. Our position is, as you know, people 

are plaintiff on the injunction claims. That ability 

once put out there joint and several liability on 

responsibility liability, if it generates contribution 

liability for the city it's like any other entity, it has 

L ,' 
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contribution as you deem appropriate. It has liability 

if you find it liable as any other defendant, and that 

has never changed, they are unconnected in any way. 

MR. MEYER: Your Honor, that's just -- that is 
completely disengenous. A s  pointed out earlier, if the 

city -- if they are found to be the people, they are 
never going to sue the city. The city always makes this 

point, you can contribution relief while we seek 

injuctive relieve joint and several, by the way, we have 

contribution bar, which is one of the things they want to 

litigate. They didn't want to bar -- they still take the 
position contribution claims are going to be barred 

against the city. 

MR. DONOVAN:. Your Honor, the city does have a 

contribution bar, whether Your Honor holds it or strikes 

it down is a matter, you know, has come before you 

before. We do have one, they don't. The reason they 

don't have a contribution provision is they haven't 

settled with the state, the city does. The point is very 

similar, the validity of that contribution provision or 

would be determined by the Court and the share of 

liability in term of that contribution act would be 

determined by this Court. 

MR. MEYER: That is why it's disingenuous, they 

always say we will share liability, but I just heard them 
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indicate they are got going to share liability. 

THE COURT: I think I have heard enough of 

that. Look, I'm trying to fashion on order here that 

makes sense and you understand what the concerns are and 

that is the effect of the RAO. 

indication what you think with respect to stay of 

litigation itself. I do think with respect to the RAO, 

that stays the hand of several parties in this case and 

at least I think from the standpoint of judicial economy 

and resources, whether this expense of the parties are 

beginning to occur, I think they should take that into 

account. I think this is an opportunity here to see how 

this RAO develops. Could I hear from you Mr. Robinson 

and also both agencies? Were did counsel -- 

1'11 give you an 

MR. ROBINSON: I think Ms. Okun had to leave. 

THE COURT: What would be a reasonable time 

period, because we have a trial date of 22nd of 

September. We have other motions on the 25th, is there a 

chance we might get some information back on the scope 

and nature of the MOU and such by the 25th? Is that 

possible? 

MR. ROBINSON: I think the MOU as to the 

central area plume is already reduced to writing, and 

that sets forth -- 
THE COURT: The intention is what I ' m  more 
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interested in, if we are headed in that direction, and 

that means a lot, obviously, to the Court. 

MR. ROBBINSON: I think 60 days is doable. 

THE COURT: 60 days. 

MR. ROBINSON: 60. 

THE COURT: 6, O? 

MR. ROBINSON: 6, 0. 

THE COURT: With that, I don't know where we 

are going to be on the 25th, but that's obviously of 

importantance to me. The motion is on the 25th, don't 

worry about that 25th of July. What about if the -- I 
would like to have the parties thoughts, do you know 

anything further than you have already done with respect 

to these various motions I've heard today? I've heard 

two motions, the RAO and stay of litigation, is there 

anything more you want to add in light of what I have 

said? Also heard the motion of stay by the Oddfellows. 

Is that sufficient? 

M R .  BOWERS: Your Honor, I have 60 seconds, I 

would like to respond td Oddfellows' motion. 

THE COURT: You can, you'll have an 

opportunity. Let me just ask Mr. Donovan something. 

MR. HIXSON: Fireman's Fund was recounted in 

this case with the limited purpose of the city motion. 

In the city's brief the city disclaimed any intent to 
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stay the Fireman's fund or unguard action, so at this 

point, it appears that no one is seeking a stay of this 

case and they ask that they proceed accordingly. 

MR. DONOVAN: That is correct we do not want a 

stay of that case, Your Honor. There is two issues I 

think I need to highlight to this Court in response to 

Oddfellows' motion, and, Your Honor, I only do it, 

because I can imagine what the response I'll draw from 

you by saying this extremely unique posture of this case, 

but in this context, Your Honor, I say this case is 

before the Court entirely on supplemental jurisdiction. 

There is no federal question jurisdiction claims in this 

case, there are no diverse claims in this case, no 

federal interest claims in this case. The case is 

retained in this Court under supplemental jurisdiction, 

and it's only state law claims pending before this Court. 

In that unique posture, Your Honor, I cannot imagine 

anything more, I'm talking about the plaintiff's 

complaint, the plaintiff's claims against which 

Oddfellows is moving, Your Honor, that jurisdiction 

invoked by the Plaintiffs of this Court, is entirely 

supplemental jurisdiction. Against that Oddfellows has 

raised, you know, Berford (phonetic.) abstention, and I 

only have this to say, and I'll be entirely quite, and 

that is incredibly unfounded. Berford is the one 
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abstention doctrine based on prevention of early federal 

interest into state matters, and in this case there are 

no more federal interest. I mean, this is not like 

Berford is designed to tell the federal courts to abstain 

on applying -- asserting federal interest or federal 
concerns whatever regulatory of state law. In this case, 

Your Honor, it is state law applying entirely state law, 

settled state law, in this case. There are no federal 

interests. 

M R .  BOWERS: The fact there are no state 

interest in plaintiffs complaints is all the more 

compelling reason for this Court to abstain for counsel 

to indicate that there are no federal interests. Counsel 

knows full well that every order that comes out of this 

court has the full force and effect of federal law. Even 

if Berford doesn't apply in -- under these facts and the 
Court determines that the doctrine of primary 

jurisdiction is absolutely on point in a situation we 

have got a federal court sitting there ultimately being 

asked by Plaintiffs to second guess what Mr. Robinson and 

the agencies are going to do. 

of mootness has already been addressed quite extensively 

here, if this Defendant did everything the Plaintiff's 

wanted done, there is no need to continue. 

And then the third point 

THE COURT: All right, counsel. Anything 
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further? 

M R .  DONOVAN: No, Your Honor. 

MS. GUALCO: The only other thing, Your Honor, 

I was wondering if on July 25th we could have a short 

status conference regarding the upcoming trial, and just 

some logistical things like that if we can get those 

determined. 

THE COURT: I will incorporate that in my 

order. I've taken it under submission. I've told you my 

inclination. I haven't ruled yet. If I rule that the 

trial is going forward, I will certainly hear from the 

parties. 

MR. ROBINSON: I spoke to my co-counsel, I 

think we can get that statement to you probably 30 days. 

THE COURT: The sooner the better will be 

great. If you do that, I want an opportunity for the 

parties to comment upon it. 30 days, what does that take 

us to? 30 days outs? 

THE CLERK: The 11th of August. That would be 

Monday, the 11th of August. 

THE COURT: And then could the parties offer 

any comments if they wish, not to exceed 15 pages, ten 

days thereafter on August 21st. Do that simultaneously. 

MR. GUALCO: Your Honor. I assume when you are 

asking M r .  Robinson f o r  statments from agencies, you are 
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referring to both DTSD and the board? 

MR. ROBINSON: Both agencies. 

MR. LYCETT: Your Honor, may I address the 

Court? 

THE COURT: YOU may. 

M R .  LYCETT: Jon Lycett, I represent a third 

party in this matter, Luster-Cal Nameplate Corporation. 

since the statements that you are requesting from the 

state agency will necessarily address their intent with 

respect to the entire city, I would just request that the 

third parties be allowed to submit a statement responding 

to it as well. 

THE COURT: Why not. Sure, I'd like to hear 

from everybody. Don't we have a senrice list? We have 

liaison counsel. 

MS. GUALCO: We have liaison counsel. 

THE COURT: Liaison counsel will take care of 

it. Anything else? 

MS. GUALCO: Thank you, Your Honor. 

MR. DONOVAN: Thank you. 

(End of requested proceedings. ) 
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By: Dave Howland 
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The report says no city employees will be punished because of 
the turbine project bond problems but proposes they learn from 

3 NEWS 
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3 OPINION mistakes. 
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3ARCHlVES 
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TOD Reddina officials knew for five months that insurance was 
missina on a $38 million turbine oow- the 
information from the City Council to avoid jeopardizina the 
venture, according to a report released Wednesday by Interim 
Cih, Manager Sam McMurry. 

~ - - . . . . . . - . . . . . 

3 SERVICE CENTER McMuny said he, City Attorney Randy Hays and former City 
* About us Manager Robert Christoffenon knew in December 1993 th at 
'Advertising Santa Rosa developer MLP Energy had not acquired 
f contact "* 
* Classinedr performance and payment bonds for the turbine Dower oroiect 
* Cwtomer service on Clear Creek Road. 
*Forms 

-Home delivery 

'Record 

Together with Electric Department Director Sam Lindley, they~ 
oDted not to tell'the Citv Council because the law would obligate 
them to,inform the council in public - a  move that McMurry said 
would have effktively halted the project. 

*News tips 

Site map 

Search 

Archives 
Yellowpages -m real difficulty getting the project done." McMurry said 
Google Web 

-m The fact the bonds were miss ing was made public in April when 
contractor ZurnlNEPCO of Redmond, Wash., walked off the job, 
claiming MLP owed it money. A legal battle ensued between the 

Login city, MLP and ZurnlNEPCO, resulting in settlements that could 

1- place the project as much as $1 3 million over the city's budget 

"It probably would have resulted in the contractor and the 
subcontractor stopping work and we would have had parts of the 
turbines In three or four different locations and may have had 

Wednesday night 

Password 
McMurry's 18-page report contradicts a statement by 
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Christofferson, who told the Record Searchlight in May that he I had learned about the missing bonds "two or three weeks ago." 
New users sign up! 

Christofferson, who now runs a consulting firm in Meadow Vista, 
said Wednesday night that he knew for months the performance 
bonds were missing but thought the information was not 
important enough to inform the council. He said his office was 
handling more pressing issues at the time. 

"There never was a conscious decision to conceal it from the 
council." he said. "That would have been quite contrary to our 
basic posture of keeping the council informed. Rather, it was a 
matter of trying to work it through so the matter would be 
solved." 

McMurry said in his report, addressed to Mayor Bob Anderson 
and the City Council, that the Electric Department's Resources 
and Operations divisions were responsible for seeing that MLP 
acquired the bonds before construction began. 

"It is apparent that Resources believed the performance bond 
would be obtained afler the project was transferred to the 
Operations Division, while the latter believed it had been 
obtained under the earlier phase of the project," McMurry wrote. 

McMurry added that he has absolved all city employees of 
wrongdoing. 

"There may be disappointment in some quarters that I have not 
taken disciplinary action against an employee or employees as a 
result of the failure in the accountability system involving the 
performance bond," McMurry wrote. 

"I have not taken such action because the project is a success 
by any measure, and I see no justke or equity whatsoever in 
punishing employees who have served the city honorably and 
well, and have been integral parts of a project that will save 
ratepayers tens of millions of dollars." 

McMurry said he has ordered new procedures to ensure bonds 
are acquired for all city projects. They require the city clerk's 
office and Finance Department to double-check paperwork. 

Anderson said Wednesday the council would discuss McMuny's 
report and decide if it wants more information. 

"I think it's time that we finish it up one way or another, put this 
behind us and go on with Nnning the City." the mayor said. 
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The Redding Clty Council is preparing to discipline or dismiss a 
top city official and has hired a law firm to help with the task. 

Council members refused Wednesday to name who they plan to 
rebuke or oust, but the move comes amid questions about City 
Attorney Randy Hays' handllng of several issues, including the 

land for Redding Area Bus Authority's future downtown station. 
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City officials say problems with both projects could cost Reddinq 
more than $2 million. Hays was unavailable for comment 
Wednesday. 
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Councilman David Kehoe confirmed Wednesday the council 
could be seeking to discipline or dismiss only two people -the 
city attorney or interim city manager. 

"It would be a reasonable conclusion that we are looking at 
those two positions," Kehoe said. 

The council has leveled little criticism at Interim City Manager 
Sam McMurry, who was temporarily promoted from assistant clty 
manager in May while the council looks for a city manager to 
replace Bob Christofferson. McMurry said Wednesday he has 
"no idea" what the council is plotting. 

"I don't know and I couldn't speculate on that." he said 

Kehoe also confirmed the city hired the Redding law firm of 
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Bandell and Swanson to advise the council on disciplining or -m dismissing the official. 
New users sign up' 

The council held a closed session before its regular meeting 
Tuesday to discuss "public employee discipline, dismissal or 
release" and then voted to hire the firm. 

McMurry added that he was asked to leave the Council's closed 
session - a  request he said would not be unusual if the council 
discussed either his or Hays' dismissal. 

Mayor Bob Anderson said city code allows the council to fire or 
discipline only the city attorney or city manager. The city 
manager is ultimately responsible for hiring and firing all other 
city employees, he said 

Another unanswered question Wednesday was how much the 
city would pay the law firm. Anderson said no contract will be 
released detailing the purpose of hiring the firm or estimating the 
total cost to taxpayers. 

Instead, he said a "letter of engagemenr will be made public 
outlining the firm's hourly fees. Anderson said attorney L. Alan 
Swanson will handle the case. 

Neither Swanson nor partner Leonard Bandell returned phone 
calls Wednesday. A bookkeeper at the firm said she could not 
release a list of the attorney's hourly fees. 

Terry Francke, head of the California First Amendment Coalition, 
said state law requires public agencies to disclose their reasons 
for hiring a contractor along with the amount of money it plans to 
pay them. 

Several past and present city employees said Wednesday they 
would not be surprised if the council decided to remove Hays. 

Hays was a finalist for a city attorney's position in Roseville 
earlier this year but was rejected in July. 

Most recently, council members questioned Hays' iudgment for 
amrovinq a contract to buy contaminated land from Southern 
Pacific Transportation Co. without holding the railroad 
reSDOnSible for the Dollution. 

RABA officials say the unexpected cleanuD could cost the city 
more than $1 million. Hays said last month the city could recover" 
much of the money because it had no way of knowing the extent 
of the pollution. 

Earlier this vear the council bvpassed Hays and hired another 
attornev to fend off more than -- 

. .  . ~- 
the citv's failure to acauire Davment and Derformance bonds for 
its $38 million turbine power project on Clear Creek Road. 

Citv officials estimate that error could eventually cost the utility 
up to $1.3 million. Hays said he wasn't responsible for making 
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sure the bonds were in dace. 

In 1990. Havs accsDted blame for failina to carry a 
Council orders to lock UP the Durchase of the 3.000-acre Hunt 
Ranch. 

The city planned to use'the land to ooen a fi-ut it 
was purchased by someone else because Haves did not open 
escrow. The civ had spent $60,000 for environmental studies on 
the property. 

81994-2003 RECORD SEARCHLIGHT 

Page 3 of8'3 

http://archive.reddmg.com/story.asp?StorylD={B2198EB2-F1 C2-4872-8 1 1 1 -69C65C02BF9B) 7/7/03 



e-Newspaper: Record Searchlight - Redding.com Search News Archives Page I ofd3 

Monday, July 7, 2003 

Click Here for the Weather 

Local I RegionallState I NationallWorld I Business I News Update I Education I Science R Technology I Politics I Diversity I Editorial I Police 
Logs I Secret Witness I Obituaries I Columns 

' CLASSIFIEDS 
c JOBS 
t MAGAZINES 
k PRINT ADS 
C REAL ESTATE 

STATE PROBES CITY OVER POWER PLANT 
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The slate attorney general's office this week beqan investigating 
whclher the cily of Reddinq hired a develoDer knowinq the 
company may not have had a stare-required contractor's license. 
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An assistant attorney general and an investigator with the 1 FEATURES 
3 COLUMNISTS Contractor's State Licensing Board have begun talking to city 
=:COMMUNITY officials and collecting documents about allegations that 
3 SERVICE CENTER developer MLP Energy of Santa Rosa began a $38 million 
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For us it's a pretty big deal and it's out of the ordinary." said 
Larry Brandon, a SuDervisor with the licensina board. "You don't . .  
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The city look MLP off the turbine power project in June afler the 
developer reportedly stopped paying contractor ZurnlNEPCO of 
Redmond, Wash., to build the project. Afler walking off the job 
April 22, ZurnlNEPCO returned to work last week under a new 
contract with the city. 

Brandon said MLP has no contractor's license on file with his 
office. He said the investigation will focus in part on whether 
another contractor loaned MLP its license number before the 
contract was signed. 

Redding Mayor Bob Anderson said Friday he welcomed the 
state's investigation and added it might serve as a substitute to 
an internal probe planned by the city. 

"They might just do our job for us," he said. "We want the 
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The investigation was sparked by a complaint from Steve 
Johnson, West Coast supervisor for Energy Services Inc. of 
Farmington, Conn., on June 2. 

Johnson, whose company lost a bid for the turbine project, 
alleged Electric Department officials knew that MLP had no 
contractor's license before they chose the company. 

Anderson said Redding attorney Dugan Barr, hired by the city to 
handle its dispute with MLP, has disputed earlier assertions from 
City Attorney Randy Hays that MCP did not need a contractor's 
license to develop the project. 

Anderson said he does not know the scope of the state 
investigation but said Assistant Attorney General Pat Kennedy 
contacted Barr's office this week to discuss the probe. 

Brandon said his office will hand over its report to the attorney 
general's office next week. Officials there will decide whether 
MLP should face civil fines of up to $1 5,000 or possibly criminal 
charges, if found to have worked without a contractor's license. 

The city could face a lesser civil fine if city officials were aware 
MLP had no license,before the contract was signed, Brandon 
said. 

He said the individual responsible for approving the contract - 
possibly a former mayor, an electric department official or the 
city attorney - would be fined. 

On Thursday, contractor's license board investigator Kathy 
Coberly interviewed Electric Department operations Manager 
Frank Ryan and former Electric Utility Commission member 
Bruce Swanston. Anderson said 

Brandon said the city was "less than cooperative" Thursday 
when it charged Coberly $75 for a copy of the turbine power 
project contract - the same it would charge the public at 25 cents 
per page. 

Anderson said Assistant City Attorney Doug Calkins instructed 
Clerk Connie Strohmayer to tell Coberly she could pay for the 
document or come back with a subpoena to acquire it for free. 

"It's just an inconvenience when the city is not fully 
cooperating," Brandon said. .'It'll make me make sure we dot all 
our 1's and cross all our T's before we file any reports." 

Brandon added that investigators are checking with the federal 
Public Utilities Commission to see if MLP had federal 
authorization that would have freed them from state licensing 
requirements. 
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As troubles mount for Redding's power turbine project, the City Council 
will try to first complete the work, then find out what went wrong. 

Failing to check the credentials of a developer may have undermined the 
city of Redding's ability to enforce a $38 million contract for a power 
turbine project, a state licensing official said Friday. 

Tom Reemts, a deputy with the Contracton' State Licensing Board office 
in Redding, said Santa Rosa developer MLP Energy failed to obtain a 
state contractor's license before starting work in 1992 on the Clear Creek 
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Reemk said the regulatory agency has no proof MLP was qualified to 
build the project. As a result, MLP and the city likely have lost their right 
to force each other to adhere to the contract. 

"The city would have no legal standing in court if they decided to sue," 
he said. "They've got themselves in a bad spot and now the city has to 
decide how they are going to get out of it." 

But Clty Attorney Randy Hays disagreed with Reemts' assessment. The 
city has not lost its ability to ensure the project is completed, Hays said. 

The turbine generators are supposed to begin providing power by the 
summer of 1995. 

Hays said MLP Energy is not required to have a contractor's license 
because it delegated construction to ZurnlNEPCO of Redmond, Wash., 
which does have a state contractor's license. 

"Just because someone has a contractual relationship with the city 
doesn't mean they need a contractor's license," Hays said. "That's 
another red herring in this whole thing as far as I'm concerned." 

The contractors board is investigating a complaint about MLP's lack of a 
license from Stephen Johnson, an employee of Connecticut contractor 
Energy Systems Inc., which lost out to MLP in a bid for the turbine 
project in 1991. 



Reemts said that depending on the outcome of the probe, the state 
could fine MLP and order it to stop work. Officials from MLP and 
ZurnlNEPCO have refused to comment on the project. 

Johnson also complained that MLP has never acquired a mandatory city 
business license - a condition Hays said has no bearing on the contract. 

Redding Business License CoordinatorViki Tyman asked MLP in a 
May 31 letter to purchase a $90 permit. She said she will send two more 
letters before referring the problem to the Redding Police Department, 
which could issue a citation. 

City officials have been struggling to find a company to complete the 
turbine project since subcontractor Zum/NEPCO walked off the job April 
22, claiming MLP owed it money. 

MLP has since claimed the city owes it between $16 million and $17 
million to complete the project, according to Dugan Barr, a Redding 
attorney hired by the city to handle the turbine dispute. 

The city has refused to pay the money and is negotiating with 
ZurnlNEPCO to return to complete the work. 

Compounding these problems, C'Q officials reported in April that MLP 
had failed to acquire performance and payment bonds -insurance 
policies used to prevent a work stoppage and pay any claims from a 
contractor. 

In a worst-case scenario, if a contractor sued the aty for labor or 
material costs and won, the city would have to pay out of its own pocket, 
Hays said. 

Redding could be forced to pay no more than the budgeted cost of 
completing the project - about $6 million, he said. 

But city officials say they are optimistic that the project will be completed 
on time and within its budget. 

Elecbic Department officials say the turbine project is 95 percent 
complete. even though the city has paid for only 85 percent of the work, 
according to Hays. 

Power Plant Manager Phil Heckenberg said the remaining work includes 
installing wiring and placing insulation and aluminum over the turbines to 
control air pollution. 

Mayor Bob Anderson said the City Council will concentrate first on 
finding someone to complete the project and then investigate what 
mistakes city staff may have made. 

Cily Manager Bob Christofferson will update the council Tuesday on 
efforts to complete the project. He proposes three options in a staff 
report: Hiring Zum/NEPCO, seeking an outside contractor to complete 
the project or using city staff to manage subcontractors, 
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